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As a rule we do not deem it the province, 
nor have we the space to notice the deaths 
of prominent members of the bench and bar. 
We feel like making an exception however in 
the case of Chief Justice George W. Stone of 
the Alabama Supreme Court who died re- 
cently. He was one of the oldest active 
members of the judiciary of this country, be- 
ing over eighty-two years old and for fifty 
years a judge on the bench. The Alabama 
State Reports attest his great industry and 
ability—the latter being so conspicuous as to 
give him a reputation throughout this coun- 
try. Able judges are not so common that a 
man like Chief Justice Stone may pass away 
without great regret and sorrow. 


en 


The death of Hon. Sir James Fitzjames 
Stephen calls for at least a passing notice, 
in view of his standing and prominence in 
the legal world. He had an international 
reputation for his work in law reform aside 
from his standing as a judge. His works on 
Evidence and Criminal Law are standard au- 
thorities. As a Justice of the Exchequer 
Division of the High Court of Justice, his 
conduct in the trial of Florence Maybrick 
caused some unfavorable comment and doubts 
were entertained by some as to hi ssanity. 
Under pressure of such attacks he retired 
from the bench in 1891. He had‘a remark- 
ably clear and forcible style of writing and 
his short statements of the rules of evi- 
dence are models of condensation. Among 
his best known works are his ‘‘General View 
of the Criminal Law of England,’’ ‘‘A Digest 
of the Law of Evidence’’ and ‘‘A Digest of 
Criminal Law.’’ 


———— 


What is known as the Michigan ‘‘Jag Cure 
Act’’ which the Supreme Court of that State 
has lately held unconstitutional, has been the 
occasion of considerable sharp contention in 
the daily newspapers. The statute referred 
to, providing for the punishment of disor- 
derly persons allows the justice to cause the 
arrest and proceed to try the person charged ; 
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and, upon conviction upon the trial, or if he 
pleads guilty, he may punish the offender by 
fine and costs, or imprisonment in county 
jail or Detroit House of the Correction, or he 
may require a recognizance for his good be- 
havior for the period of three months. The 
act in question permits the justice to accept 
a different recognizance, viz., one condi- 
tioned that the defendant will take the cure 
within a time specified, and conform to the 
rules and regulations of the corporation ad- 
ministering such cure, and that he will not 
drink intoxicating liquor for the period of 
three months. It further provides that upon 
appearing before the justice at the end of 
sixty days, and showing that he has con- 
formed to the conditions of the recognizance 
up to that time, he ‘‘shall be acquitted and 
discharged.’’ The effect of this, according 
to the Supreme Court of Michigan in Senate, 
etc. v. Board of Supervisors, 57 N. W. Rep. 
1100, was to permit unofficial persons to pre- 
scribe rules which shall acquit persons 
charged with crime. These rules, they say, 
may be lax or stringent; but whatever they 
are, the justice has only to acquit if they are 
shown to be complied with. They may be as 
variable as the corporations prescribing them 
are numerous. ‘‘It is not within the province 
of thé legislature to delegate to private cor- 
porations the power to make laws for the dis- 
charge of offenders.’’ The objections made 
by the court to this act are similar to those 
raised in People v. Cummings, 88 Mich. 249. 
In that case it was held that a statute provid- 
ing for the termination of imprisonment or 
discharge on parol during good behavior of. 
sentenced criminals was unconstitutional be- 
cause such releases of prisoners would be, in 
effect, pardons, the granting of which apper- 
tained exclusively to the executive depart- 
ment. 








NOTES OF RECENT DECISIONS. 





Banks AND BankING—FRaup or CasHieER— 
Cuecks PayaBLe To Fictitious Persons.—In 
Phillips v. Mercantile National Bank it was 
held by the Court of Appeals of New York 
that a bank is bound by the act of its cashier 
in drawing checks in its name, though with 
the intent of embezzling the proceeds and 
payment of the checks by the drawee is bind- 
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ing on the bank. Checks, they decide, drawn 
by the cashier of a bank, payable to fictitious 
persons, whose names he endorses thereon 
are in effect payable to bearer and the pay- 
ment of such checks by the drawee is ‘bind- 
ing on the bank; as in transmitting them 
made and endorsed the bank is so far con- 
cluded by his acts as to be estopped from 
denying their validity. The fact that the 
payees in the checks, whose names were in- 
dorsed thereon by the cashier, were custom- 
ers of the bank, does not vary the rule appli- 
cable to fictitious payees, where the cashier 
did not intend to deliver the paper to the cus- 
tomers, as the fictitiousness of the maker’s 
direction to pay does not depend upon the 
identification of the name of the payee with 
some existing person, but upon the intention 
underlying the act of the maker in inserting 
the name. Gray, J., says:. 


The question presented by the record is whether 
certain 12 checks, drawn by the cashier of the Sumter 
bank, which were paid by the defendant bank, could 
properly be debited in account tothe Sumter bank. 
Bartlett, its cashier, had drawn them upon the de- 
fendant for various amounts, some to the order of A. 
S. Brown, and some to the order of C. E. Stubbs. In 
the check book he would enter sometimes the real 
amount of the checks, and sometimes an amount 
much less than the checks actually were drawn for. 
The names of these payees were persons who actually 
resided in Sumter, and were dealers with the bank, 
but they knew nothing of these checks, and had no 
connection whatever with the transactions of the 
cashier in issuing these checks. Bartlett, after having 
drawn the checks, indorsed them in the name of thé 
payee, making them payable to the order of some firm 
of stock brokers in New York, who collected them 
from the defendant. By subsequent manipulations of 
the books in his bank, Bartlett was able to prevent a 
discovery of his dishonest act until after he had ab- 
sconded, and the insolvency of the bank was disclosed. 
The learned trial judge, in dismissing the complaint, 
discussed the question of what the act of the cashier 
of the Sumter bank amounted to in law. In his judg- 
ment the cashier’s indorsement of the checks in the 
name of the payee which he had written in the body 
of the check was not, in alegal sense, forgery. He 
said that act did not defraud the persons whose names 
were used as payees, nor the bank of New York, nor 
his own bank, but that the fraud consisted in the un- 
lawful drawing of the check for his own purposes, 
with the intent to convert his own bank’s funds. Re- 
garding the transaction in that light, and the indorse- 
ment asapart of one continuous act of preparing a 
check so that the New York bank should pay the funds 
drawn upon to the indorsees, he very properly reached 
the conclusion, that, so far as the New York bank was 
eoncerned, the cashier’s intent was the intent of his 
bank, and hence the payment of the checks was con- 
elusive upon it. At the general term, the opinion of 
the court again carefully reviews the legal questions, 
and sustains the judgment below. Upon the question 
of the effect upon the transaction of the use by Bart- 
lett of names, as payees, of persons who were cus- 





tomers of the bank, it is said in the opinion that that 
fact did not prevent the application of the principle 
which would govern if fictitious names had been se- 
lected and used for payees. They held, in substance, 
that the bank, through its authorized officer, had put 
in circulation paper with knowledge, chargeable to it, 
that the names of the payees did not present real per- 
sons, and with the intention toindorse thereon the 
names of the payees, who, for all intents and purposes, 
were fictitious payees, and whose names were adopted 
and resorted to as adevice to avoid suspicion. We 
think the judgments below were right. Whether in- 
dorsing the check in the name of the payee therein 
was a forgery in the legal sense or not is not the im- 
portant question. In a general sense, of course, the 
cashier did forge the payees’ name, but that fact did 
not affect the title or rights of the defendant. Coggill 
v. Bank (1 N. Y. 113). In the case cited, a bill was 
drawn upon the plaintiff to the order of one Truman 
Billings, and was discounted at a bank. The drawer 
nad endorsed it with the name of the payee, Truman 
Billings, a person who in fact had no interest in the 
bill. It was held that the defendant in the case, who 
had accepted and paid the bill, held it by a good ti- 
tle. Bronson, J., said: ‘‘As the payee had no inter- 
est, and it was not intended that he shoald ever be- 
come a party to the transaction, he may be.regarded, 
in relation to this matter, as a non-entity; and it is 
fully settled that, when a man draws and puts into 
circulation a bill which is payable to a fictitious per- 
son, the holder may declare and recover upon it as a 
bill payable to bearer. In legal effect, though not in 
form, the bill is payable to bearer. 

The case of Shipman v. Bank (126 N. Y. 318), which 
was recently before us, did not decide any question 
inconsistently with what the courts below have de- 
cided. There it had been found that the checks were 
signed by the firm in the belief that the names of the 
payees represented real persons entitled to receive 
the amounts of the checks, and with the intention 
that they should be delivered to real payees, and 
should not go into circulation otherwise than through 
a delivery to, and an indorsement by, the payees 
named. Bedell was their clerk, whose employment 
did not comprehend the drawing or indorsing of 
checks or drafts; and in indorsing upon the checks 
the names of the payees he committed the crime of 
forgery, because he was without authority in that 
respect, and did so with the intention to deceive his 
employers, the makers, and to put their checks in cir- 
culation for his account. That was a case wholly other 
than was made out here. It was stated in the Shipman 
ease that the maker’s intention is the controlling con- 
sideration which determines the character of the 
paper, and that the statutory rule which gives to paper 
drawn payable to the order of a fictitious person, and 
negotiated by the maker, the same validity as paper 
payable to bearer, applies only when such paper is 
put into circulation by the maker with knowledge 
that the name of the payee does not represent a real 
person. The principle of that decision is quite ap- 
plicable to the case at bar. Though Bartlett selected, 
for the execution of his dishonest purposes, the names 
of persons who were dealers with his bank, it was, in 
legal effect, as though he had selected any names at 
random. The difference is that, by the methods re- 
sorted to, he averted suspicion on the part of the di- 
rectors or other officers of his bank. The names he 
used were, for his purposes, fictitious, because he 
never intended that the paper should reach the per- 
sons whose names were up°nit. The transaction was 
one solely for the fraudulent purpose of appropriating 
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his bank’s moneys by a trick which his position enabled 
him to perform. Concededly, if the names of the 
payees were of fictitious persons, the Sumter bank 
would have had no claim upon the defendant. How, 
then, can the transaction be said to assume a different 
aspect because the names adopted were of known 
persons? That the intention was to treat them as 
being of fictitious persons is manifest. As cashier, 
invested with the authority to draw checks upon the 
bank’s accounts with its correspondents, instead of 
drawing them directly to the order of the parties 
who he intended should get the moneys, he drew 
them to the order of persons who had no interest in 
them, and thereupon wrote their names under a di- 
rection to pay to the real parties who were intended 
to be the recipients of the funds drawn upon. If the 
checks had been drawn directly to the order of the 
real parties, the defendant would undoubtedly have 
been protected in paying them. As it was, the payees 
were fictitious persons in the eye of the law, and the 
only real parties were the firms in New York, to whom 
the cashier sent them in such form as that they could 
draw the moneys upon them. The fictitiousness of 
the maker’s direction to pay does not depend upon 
the identification of the name of the payee with some 
existent person, but upon the intention underlying 
the act of the maker in inserting the name. Where, 
as in this case, the intent of the act was, by the use of 
the names of some known persons, to throw directors 
and officers off their guard, such a use of names was 
merely an instrumentality or a means which the 
cashier adopted, in the execution of his purpose to 
defraud the bank, in an apparently legitimate exercise 
of his authority. The cashier, through his office and 
the power confided to him for exercise, was enabled 
to perpetrate a fraud upon his bank which a greater 
vigilance of its officers might have earlier discovered, 
ifit might not have prevented. If his position and 
the confidence reposed in him were such as to enable 
him to escape detection for the while, then the conse- 
quences of his fraudulent acts should fall upon the 
bank whose directors, by their misplaced confidence 
and gift of powers made them possible, and not upon 
others who, themselves acting innocently and in good 
faith were warranted in believing the transaction to 
have been one coming within the cashier’s powers. 
It may be quite true the cashier was not the agent of 
the bank to commit a forgery, or any other fraud of 
such a nature; but he was authorized to draw or 
check upon the bank’s funds. If he abused his au- 
thority, and robbed his bank, it must suffer the loss. 
The distinction between such acase and the many 
other cases which the plaintiff’s counsel cites from is 
n the fact that it was within the scope of this cashier’s 
powers to bind the bank by his checks. In transmit- 
ting them made out and indorsed as they were, the 
bank was so far concluded by his acts as to be es- 
topped from now denying their validity. For the 
reasons given, the judgment should be affirmed, with 
costs, 





Raitroap Company—StTREET RarLways— 
PassENGERS—CONTRIBUTORY NEGLIGENCE.— 
The Court of Appeals of Maryland in Balti- 
more Traction Co. v. State, 28 Atl. Rep. 397, 
decide that a person 45 years of age and 
weighing 200 pounds who attempts to board 
a street car moving six miles an hour, with a 
basket in one hand and a bottle in the other, 





is guilty of such negligence as will bar an ac- 
tion for his death because of failure to stop 
the car unless the trainmen, with reasonable 
diligence, could have avoided the accident 
after discovering his peril ana that one who 
attempts to board a street car while it is 
moving six miles an hour is not a passenger 
of the car and entitled as such to protection 
from injury by the trainmen, though he 
signaled the car to stop, but is only entitled 
to such care on the part of the trainmen as is 
due to any person in the street. Page, J., 
says in part: 


Itis also contended that the prayer was bad be- 
cause it permitted the jury to find a verdict for the 
plaintiff without requiring them also to find that the 
peril of the deceased could not have been disvovered 
by the driver, by the exercise of diligence, in time to 
avoid the accident. But, under the theory of this 
prayer, we do not think this would have been proper. 
The hypothesis upon which they could find for the 
defendant was that Ringgold had negligently at- 
tempted to enter the car. If they so found, such con- 
duct would be the proximate cause of the injury, un- 
less there supervened some contributing negligence 
on the part of the railway. Proximate cause is the 
act which directly produces the injury. Trainor’s 
Case, 33 Md. 542. And if that was due tothe im- 
proper conduct of the deceased, or if such conduct so 
far contributed to it that withoutit the accident would 
not have occurred, the plaintiff would not be entitled 
to recover, unless the defendant could, by care and 
prudence, have avoided the consequence of such neg- 
ligence. Lewis’ Case, 38 Md. 588. If, therefore, the 
jury found thatthe cause of the accident is to be at- 
tributed in this case to the act of the deceased in hay- 
ing attempted to board the car where it was obviously 
imprudent for him so to do, the fact that the agents of 
the defendant failed to stop the car, although such 
failure may have been a breach of duty on their part, 
cannot affect the question. By the rule of the com- 
pany, it was the duty of the gripman to keep a “sharp 
lookout for passengers, and stop the car at proper 
places;” but, if he failed to do so, it would not au- 
thorize the deceased todo an imprudent act, and 
thereby place himself in peril. Ifa party thinks 
proper to make an experiment under circumstances 
of peril open and known to him, and which he could 
reasonably have avoided, he must bear the conse- 
quences of his own act. Dietrich’s Case, 58 Md. 359. 
If the car was mooving too rapidly for any man, in- 
cumbered as the deceased was, prudently to attempt 
to board it, is was not the duty of the defendant's 
agents to notify him not to make the effort. They 
were authorized to infer that being asane person, and 
sui juris, his own sense of danger would prevent him 
from doing an obviously imprudent and dangerous 
act. Many cases may be cited to support this state- 
ment. In Frech’s Case, 39 Md. 580, where a person 
was run over by the defendant’s cars while on the lat- 
ter’s track, the court says: ‘‘The defendant’s agents 
were justified in acting upon the reasonable supposi- 
tion that the plaintiff would be guided by his own 
sense of danger.” In Holohan’s Case, 8 Mackey, 324, 
the court held, under circumstances similar to tae 
case at bar, that the defendant was not bound to an- 
ticipate the negligence of the plaintiff, he being su; 
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juris, and to warn him. “Its servants,’ said the 
court, “had the right to assume, under the circum- 
stances, that the plaintiff, being sui juris, and in 
possession of allof his faculties, desired to stop the 
car, and intended not to get on the car until it stopped.” 
Schofield v. Railroad Co., 114 U. S. 615, 5 Sup. Ct. 
1125. Even if the jury found that the signal to 
stop was or ought to have been seen by the gripman, 
and the deceased had a right to suppose, from the 
slowing of the car, that his tender of himself as a 
passenger had been accepted, it would not authorize 
him to make an attempt to enter under circumstances 
of peril open and known to him, and which, by the 
exercise of his senses, he could fully understand. He 
was on the street, and not on the property of the com- 
pany, and need not have so acted unless he chose so 
todo. Dietrich’s Case, 58 Md. 359. In such a case, 
he must bear the consequences of his own act, pro- 
vided the agents of the defendant, as soon as the dan- 
gerous position was discovered by them, used all rea- 
sonable efforts to prevent an accident. State v. Balti- 
more & O. R. Co.,69 Md. 341, 14 Atl. Rep. 685, 688. 
We will add here, to avoid misunderstanding, that we 
do not mean to decide that there are no cases in which 
the duty rests upon the defendant to exercise dili- 
gence in discovering a peril to which the plaintiff may 
be exposed by his own act. Railway Co. v. Smith, 74 
Md. 216, 21 Atl. Rep. 706, was such acase. There the 
car had stopped, the plaintiff was about entering, and 
it was the duty of the driver not to start until she was 
in a position of safety, and it was proper for the court 
to instruct the jury to thateffect. It is contended, 
however, that the subject of this prayer is fully cov- 
ered by the instructions granted by the court. It is 
true that by the second paragraph of those instruc- 
tions the jury were told that if they found “any fail- 
ure of the deceased to exercise ordinary care on his 
part, as by attempting to board a car in too rapid mo- 
tion, while the deceased was holding a bottle anda 
basket, running after the same, for the purpose, etc. 
“But,” as was said by this court in Railroad Co. y. 
Mali, 66 Md. 60, 5 Atl. Rep. 87, ‘‘the defendant was en- 
titled to a definition of what would constitute contrib- 
utory negligence,” or, as was said in Stever’s Case, 
72 Md. 159, 19 Atl. Rep. 449, ‘to have the mind of the 
jury directed to the specific facts in evidence, and in- 
structed as to the effect of such facts, if found to 
exist.”” We are of the opinion, therefore, there was 
error in the rejection of this prayer. 

The second prayer of the defendant asked the court 
to say to the jury that there was no evidence in the 
ease from which they could find that there was negli- 
gence on the part of the defendant after becoming 
aware of the perilous position of the deceased. It was 
insisted at the argument by the appellees’ counsel 
that at the time the conductor released his grasp on 
the deceased the latter was a passenger, or in the 
position of a passenger, and inthe keeping of the 
railroad, and that, though the defendant’s agent was 
told by the deveased, three times, to let him go, and 
did so, in consequence of this demand, the act of the 
conductor in then letting him go was evidence from 
which the jury could find there was negligence on the 
part of the defendant. But the prayer requires the 
jury to find as a preliminary fact that the deceased 
was on the car, and in the perilous position described 
in the evidence, by his own imprudent act; and, if 
he was, we do not think he ought to be regarded as a 
passenger. There was no evidence that the gripman 
saw his signal, and if he did the deceased could not 
infer his tender to become a passenger had been ac- 
cepted by the slowing” of the car, provided it was still 





moving so rapidly as to make it obviously unsafe to 
attempt to board it. The relation of carrier and pas- 
senger may indeed be implied from slight circum- 
stances, but one who intends to take passage ona 
street car cannot be regarded as a passenger, while he 
is in the act of entering it, unless he does so witha 
proper degree of care and prudence. The street was 
in no sense a passenger station, for the safety of which 
the company is responsible. Booth, St. Ry. Law, 445; 
Creamer v. Railway Co. (Mass.), 31 N. E. Rep. 891; 
Platt v. Railway Co., 2 Hun, 124. So, until he had 
entered the car, or was in the act of prudently enter- 
ing, he had not placed himself in the charge 
of the defendant; and, if the attempt to enter 
was so obviously reckless and careless as to amount in 
itself to contributory negligence, it would be unrea- 
sonable to hold that such imprudent conduct entitled 
him to be regarded as a passenger while hanging 
onto the outside of the car. In Smith v. Railway Co., 
32 Minn. 1,>18 N. W. Rep. 827, the court pronounced 
an instruction correct which set out that when a per- 
son intends to take a street car, and has hailed it, and 
it has been estopped to enable him to enter, he is to 
be regarded asa passenger while he is in the act of 
carefully and prudently attempting to step on the 
platform. Booth, St. Ry. Law, 3826. If, therefore, 
the jury found, as they were required by this prayer, 
that, when the deceased was discovered by the agents 
of the defendant, he was clinging to the car, and ina 
position of peril by his own imprudent act, the duty 
of the conductor towards him was not that of the ut- 
most diligence, but only such reasonable care and 
caution as is due toa person not a passenger. Brey- 
nig’s Case, 25 Md. 378. If this be so, the duty of the 
conductor was todo whata reasonable and prudent 
person would ordinarily have done under the circum- 
stances of the situation. Coughlan’s Case, 24 Md. 84. 
Ringgold was a sane man, in full possession of his 
faculties, ‘and accustomed to the use of cars. He be- 
lieved he could recover himself, if released, and there- 
fore thrice demanded to be let go. The conductor’s 
duty to him was thesame as that of the passenger to 
the railroad in Leapley’s Case, 65 Md. 577, 4 Atl. Rep. 
891, viz., that of ordinary care, when the conductor 
directed the passenger to alight from the moving car, 
and in which the court said: ‘It would come witha 
very ill grace from the road to say to the passenger, 
‘You have been careless and negligent, because you 
obeyed the order of my agent.’ ”’ 





Watrers—PoLitutep SrREAM-—DAMAGEs.— 
In Drake vy. Lady Ensley Coal and Iron Co., 
decided in the Supreme Court of Alabama (14 
S. R., 743), it appeared that an owner of 
land on a steam used the water to wash ore 
taken from the land, and then allowed it to 
return to the stream so polluted that it was 
unfit for use by stock, and covered the land 
of a lower riparian owner with mud and re- 
fuse ore. It was held that the latter could 
recover damages. The. court said in part: 

The principle of law declared in Iron Co. v. Dye (87 
Ala. 468), does not sustain the proposition to which it 
was cited. That was a bill for ay injunction to restrain 
the use of the washers. Considerations arise in ap- 


plications for injunctions which do not exert a con- 
trolling influence upon a right of action for damages; 
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and in that very case it is said: ‘‘The plaintiff should 
have been remitted to a court of law for the recovery 
of his damages.”” The case of Coal Co. v. Sanderson 
(113 Pa. St. 126,6 Atl. Rep. 453), cited by counsel, 
goes far to sustain the contention of appellee In this 
case it is held that “‘the use and enjoyment of astream 
of pure water for domestic purposes by the lower 
riparian owners must, ex necessitate, give 
way to the interest of the community, in order to per- 
mit the development of the natural resources of the 
country, and to make possible the prosecution of the 
lawful business of mining coal.”’ The conclusion 
reached is not in harmony with the prior decisions of 
the same court. The same principle announced in 
113 Pa. St. (6 Atl. Rep. supra), to some extent has 
been applied in cases of irrigation (Schilling v. Rom- 
inger, 4 Colo. 100; Yunker v. Nichols, 1 Colo. 551). 
The case from 113 Pa. St. (6 Atl. Rep. supra), in an 
authority we think very much weakened by the sub- 
sequent cases in the same State of Robb v. Carnegie 
Bros. & Co. (145 Pa. St. 324, 22 Atl. Rep. 649), and 
Lentz y. Carnegie Bros. & Co. (145 Pa. St. 612, 23 Atl. 
Rep. 219). In the latter cases it was held that “‘a 
manufacturer of coke from coal not mined .on his own 
land is liable in actual damages to a lower proprietor 
for the pollution of a stream as a necessary incident 
to his business, and also for actual damages done to 
crops and the soil.” The case in 113 Pa. St. 6 Atl. Rep. 
is nut overruled, but is commented on, and the dis- 
tinction is drawn that in the latter case (113 Pa. St. 6 
Atl. Rep.) the ore was being mined by the owner of 
the soil, and in the two later case the coke was not 
mined on the land upon which it was manufactured. 
It seems to us that if, in the case where the coai was 
mined on the land of the owner, he was exempt from 
damages, upon the ground that the individual or 
minor interest must yield to the greater and paramount 
interest of the public, it would make but little differ- 
ence where the coke was mined. The manufacturing 
of the coke from the ore was that which contributed 
to the paramount and public interest. On the other 
hand, if the owner is to be exempted from liability 
because the ore was mined on his own land, and not 
because of public benefit, then the doctrine of “sic 
utere tuo ut alienum non ledas” would be abolished, 
and the rights of lower riparian proprietors, almost 
universally recognized and protected, would be de- 
stroyed. A lower proprietor purchases under the 
protection of the rule that “aqua currit, et debet cur- 
rere, ut solebat,” at least to the extent that the servi- 
tude of his land shall not ove added to by artificial 
means or the industry of man (Boynton y. Longley, 19 
Nev. 69, 6 Pac. Rep. 437, 3 Am. St. R., 781, and note. 
Under the provisions of the constitution, private 
property cannot be taken for public uses, or for cor- 
porations, without just compensation being first made 
to the owner, except by his consent. The courts— 
and it was never intended to be understood otherwise 
—are not the “masons” to “chisel” away vested rights 
of property of private individuals, however humble 
and obscure the owner, for the benefit of the public 
or great corporations. It is the pride of this Republic 
that po man can be deprived of his property without 
due process of law, and the poorest citizen can find 
redress for an unlawful injury caused by his wealthy 
neighbor, by appealing to the courts of his county. 
We are satisfied that plaintiff’s complaint showed a 
good cause of action, and there was evidence tending 
to sustain it (Railroad Co. v. Hamilton, Ala. 14 South. 
Rep. 167; Hughes v. Anderson, supra; Iron Co. v. 
Dye, supra; Boynton v. Longley, supra; Robb v. 
Carnegie Bros. & Co., 145 Pa. St. 824, 22 Atl. Rep. 649; 





Lentz v. Carnegie Bros. & Co., 145 Pa. St. 612, 23 Atl. 
Rep. 219; Crabtree vy. Baker, 75 Atl. Rep. 91; Farris 
v. Dudley, 78 Ala. 124; Stein v. Burden, 29 Ala. 121; 
Pettigrew vy. Evansville, 3 Am. Rep. 50; 6 Am. & Eng. 
Ene. Law, 149). 





ConstiruTionaL Law—City OrpinaNncE— 
Invotuntary SEeRvitupE.—In City of Topeka 
v. Boutwell, 35 Pac. Rep. 819, it was held by 
the Supreme Court of Kansas that a city or- 
dinance permitting prisoners committed to 
the city prison for the violation of a by-law 
or ordinance of the city, necessary for the 
preservation of order and the welfare of so- 
ciety, to be employed by the city marshal at 
labor, either on the streets or public work of 
the city, or in a public or private place, being 
credited $1 a day on the judgment for each 
day’s work performed, is not in conflict with 
section 6 of the bill of rights of the Constitu- 
tion of the State, or article 13 of the Amend- 
ments to the Constitution of the United States, 
prohibiting slavery and involuntary servitude. 
Allen, J., dissented. The court said inter 
alia: 

Article 13 of the amendments to the United States 
Constitution, prohibiting “involuntary servitude,” is 
substantially the same as section 6 of the bill of rights 
of the State Constitution. Korstendick was convicted 
May 1, 1876, in the Circuit Court of the United States 
for the District of Louisiana for conspiracy, and sen- 
tenced to pay a fine of $2.000 and to be confined for 
sixteen months inthe penitentiary at Moundsville, 
W.Va. The statute under which he was convicted 
did not make hard labora part of the punishment, 
and labor was not imposed by or included in the sen- 
tence. After his conviction Korstendick was con- 
fined in the penitentiary at Moundsville, and was 
compelled by the authorities in charge to perform 
hard labor. He objected, and commenced his pro- 
ceedings in the Supreme Court of the United States to 
obtain his discharge by habeas corpus. His contention 
was that, “where the punishment provided for by the 
statute is imprisonment alone, a sentence to confine- 
ment at a place where hard labor is imposed as a con- 
sequence of the imprisonment is in excess of the power 
conferred.”” His right was denied. Chief Justice 
Waite, in delivering the opinion in that case, stated 
that ‘‘as early as 1834. Congress enacted that, when- 
ever any criminal convicted of any offense against the 
United States shall be imprisoned in pursuance of 
such conviction, or of the sentence thereon, in the 
prison or penitentiary of any State or territory, such 
criminal shall, in all respects, be subject to the same 
discipline and treatment as convicts sentenced by the 
courts of the State or territory in which such prison 
or penitentiary is situated,’? and then observed: 
“Where the statute requires imprisonment alone, the 
several provisions which have just been referred to 
place it within the power of the court, at its disere- 
tion, toorder execution of its sentence at a place 
where labor is exacted as part of the discipline and 
treatment of the institution, or not, as it pleases” (Hx 


; parte Korstendick, 93 U.S. 396.) Jn re Mills, 185 U. 


8. 263, 10 Sup. Ct. 762), Harlan, J., remarked that 
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“there are offens°s against the United States for which 
the statute, in terms, prescribes punishment by im- 
prisonment at hard labor. There are others the pun- 
ishment of which is “imprisonment” simply. But in 
cases of the latter class, the sentence of imprisonment, 
if the imprisonment be for a longer period than one 
year, may be executed in a State prison or peniten- 
tiary, the rules of which prescribe hard labor.”? Both 
of these cases fairly decide that persons sentenced to 
imprisonment only may be subject to hard labor, if 
the rules of the jail or prison exact of the inmates 
such discipline and treatment. 

Therefore, if it be conceded that hard labor was not 
imposed in this case as a punishment, yet, within the 
decisions of the United States Supreme Court, the 
sentence of imprisonment may be executed in the 
city prison, the rules of which prescribe hard labor 
for discipline and treatment. Further, we have in- 
dustrial and reform schools in the State, when incor- 
rigible girls and boys who disregard the commands of 
their parents, or resort to immoral places or practices, 
may be confined. Labor, toa reasonable degree, is 
properly exacted from such girls and boys as a part of 
the discipline and treatment of these institutions. It 
is notimposed in all such cases as a punishment for 
crime; yet I do not believe it will be contended that 
the labor so exacted can be denominated “involuntary 
servitude,” within the meaning of the constitution 
(Pub. Doc. 1891-92, vol. 2. ‘‘Report of State Board 
of Charities,” pp. 4, 55, 86, 124.) Many of the inmates 
in the deaf and dumb institution are required to 
work at printing, cabinet making, shoemaking and 
harness making, and even in the asylum for imbecile 
youth children are compelled to perform physical 
labor (Pub. Doe. 1891-92, vol. 2, ‘Report of State Board 
of Charities,” pp. 4, 5.) Ifthe trustees and superin- 
intendants of charitable institutions have no authority 
to compel any boy or girlconfined therein to perform 
labor contrary to his or her will, such a ruling would 
forbid all reasonable rules for the discipline or good 
health of the inmates. It is a true saying that “lazi- 
ness begins in cobwebs and ends in iron chains,” and, 
therefore, it is not favored, either in our reformatory 
or penal institutions. Of course, all labor imposed ax 
di-cipline, or as a measure of health, must be reasona- 
ble and suitable for the age, the sex, and the condi- 
tion of the person from whom it is exacted. If not of 
this character, the courts may interfere and correct 
any abuse. In the McCort case (supra) the prisoner 
complained because he was not permitted to work for 
the city, so that his line might be discharged. 

Again, the ordinance may be upheld along the line 
of those decisions which make imprisonment and 
hard labor a part of the punishment or penalty, or 
“the means of enforcing the collection of fines” im- 
posed for the preservation of order and the welfare of 
society. The statute expressly provides that “it shall be 
part of the judgment that the defendant stand com- 
mitted till the judgment be complied with” (Paragraph 
609, Gen. St 1889; In re McCort, supra; In re Lewis, 31 
Kan. 71, 1 Pac. Rep. 283; Ex parte Bedell, 20 Mo. App. 
125; Berry vy. Brislan, 86 Ky. 5, 4 S. W. Rep. 794; 
State of Peterson, 88 Minn. 143, 36 N. W. Rep. 443; 
Huddleson vy. Ruffin,6 Ohio St. 604; Jn re Long, 87 
Ala. 46, 6 South. Rep. 328; Gady v. State, 83 Ala. 51, 3 
South, Rep. 429; Hx parte Sing Ah Tong, 84 Cal. 165, 24 
Pac. Rep. 181; Preston v. City of Louisiana, 7 Ky. 
Law Rep. 797; Slaughterhouse Cases, 16 Wall. 66; 
Vanvabry v. Staton, 88 Tenn. 334, 12 S. W. Rep. 786 ) 
In the last case it was stated that ‘tthe fine and costs 
imposed in a misdemeanor case are imposed as pun- 
ishment. If the prisoner cannot pay or secure them, 





then he must pay them by his labor in the workhouse, 
at the rate of twenty-five cents per day, in addition to 
his jail fees. This is the process of the law for the 
payment of such fines and costs. 





CriminaL Practice — Roppery—ATTEMPT 
—Inpictment.—The Supreme Court of Mis- 
souri decide in State v. Smith, 24S. W. Rep. 
1000, that an indictment for attempt to com- 
mit robbery is defective, which alleges that 
defendant put R ‘‘in fear of immediate in- 
jury’’ instead of ‘‘in fear of immediate injury 
to his person.’’ Gantt, P. J., says: 


After he was convicted the defendant renewed his 
objections to the indictment in his motion in arrest, 
and, the court, having overruled that motion, it is as 
signed here as error. The crime of robbery, in this 
State, is statutory, and is divided into three degrees. 
The line of demarkation between these degrees was 
settled in State v. Jenkins, 36 Mo. 372, and has been 
consistently maintained since that time. It was then 
said: “It is of the very essence of robbery in the first 
degree that the violence or fear of injury shall be pres- 
ent and immediate to the person, and that the prop- 
erty shall be actually taken from his person or in his 
presence, and against his will; but in the second de- 
gree the property is supposed to be delivered or suf- 
fered to be taken through fear that a threatened in- 
jury may be inflicted at some different time, either to 
his own person or property, or to the person of any 
relative or member of his family.”’ See, also, Rev. 
St. 1889, §§ 3530, 3531. So distinct are the two grades 
that it was held that upon an indictment for robbery 
in the first degree a conviction could not be had for 
the second or third degree. State v. Davidson, 38 Mo. 
374; State v. Farrar, Jd. 457; State v. Brannon, 53 Mo. 
244. [tis evident that the indictment in this case is 
an attempt, at least, to charge the defendant under 
section 3940, Rey. St. 1889, which provides for the 
punishment of an attempt to commit an offense. The 
language of the statute is: ‘‘Every person who shal} 
attempt to commit an offense prohibited by law, and 
in snch an attempt shall do any act towards the com- 
mission of such offense, but shall fail in the perpetra- 
tion thereof, or shall be prevented or intercepted in 
executing the same, upon the conviction thereof, 
shall in cases where no provision is made by law for 
the punishment of such attempt, be punished as fol- 
lows,” etc. The punishment affixed is referable en- 
tirely to the punishment prescribed for the particu- 
lar offense attempted. It is, we think, apparent that, 
in order to proceed intelligently under this section, 
the court and jury must be informed in the indict- 
ment what particular offense the defendant is charged 
with having attempted to commit, in order to grade 
his punishment, and to do this the particular acts con- 
stituting the attempt to commit that offense must be 
set forth. Mr. Bishop thus defines an ‘attempt,’ 
under this and similar statutes: ‘An attempt is an 
intent todoa particular thing which the law, either 
common or statutory, has declared to be a crime, 
coupled with an act towards the doing, sufficient, 
both in magnitude and in proxmity to the fact in- 
tended, to be taken cognizance of by the law, that 
does not concern itself with things trivial and small. 
Or, more briefly, an attempt is an intent to do a par- 
ticular criminal thing, with an act towards it falling 
short of the thing intended.” 1 Bish. New Crim 
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Law, § 728. Although this section 3940 became a part 
of our law in 1835, no case requiring its construction 
reached this court until 1880, when State v. Craft, 72 
Mo. 456, was decided, in which it was held that a con- 
viction upon an indictment for an attempt to commit 
larceny could not be sustained by evidence showing 
anattempt to commit robbery. In State v. Mills, 88 
Mo. 417, the indictment charged an attempt to commit 
a burglary; averring an attempt to do all the acts 
necessary to constitute burglary, had the attempt suc- 
ceeded. In State v. Frank, 103 Mo. 120, 15 S. W. Rep. 
330, it was held that an attempt to commit a crime 
was included in the allegation of the indictment 
charging the offense itself under the provision of sec- 
tion 1655, Rev. St. 1879 (section 3950, Rev. St. 1889). 
In State v. Montgomery, 109 Mo. 645,19 S. W. Rep. 
221, the correctness of defendant’s position, that an 
indictment for an attempt to commit a crime must 
allege the offense as specifically as though it was for 
the completed offense, was conceded. The point dis- 
cussed and ruled on in that case was the construction 
of section 3530, Rev. St. 1889. Judge Kelly, in the 
last edition of his Criminal Law and Practice (see- 
tion 1092, p. 763), says the indictment must set out the 
offense according to the requirement of statutes, by 
stating the offense attempted, the act done, and that 
it failed, or was prevented or intercepted. The 
pleader was not content to charge the defendant with 
an assault with intent to commit a robbery, in which 
the same particularity is not required asin charging 
the offense itself (State v. Smith, 80 Mo. 516; State v. 
Chumley, 67 Mo. 41), but assumed the burden of con- 
victing defendant of an attempt to commit a robbery 
under section 3940. It is obvious that no conviction 
could be had, of robbery in the first degree, under an 
indictment for the second, nor of the second or third 
under an indictment charging the first. Hence, to 
convict of an attempt, it must appear it was an at- 
tempt to commita particulur degree of robbery, and 
this can only appear by averment of acts that would 
constitute that offense ifthey had not failed. U.S. v. 
He-s, 124 U. S. 483, 8 Sup. Ct. Rep. 571; 2 Bish. Crim. 
Proc. § 962. The essentials of an indictment for robbery 
in the first degree are well defined. It was always 
deemed essential, at common law, to charge that the 
property was taken with violence from the person, 
and against the will, of the party robbed. 1 Hale P. 
C. 584; State v. Davidson, 38 Mo. 374; State v. Will- 
coxen, Jd. 370. This averment is not made in either 
count of this indictment. In lieu of the averment, 
“take with violence from the person,” a taking in the 
presence of the person robbed may be alleged; and it 
is sufficient, to make out robbery in the first degree, 
to allege, instead ofa taking by force, that it was 
taken from the person robbed “by putting him in fear 
of some immediate injury to his person.” The pleader 
attempts this averment by charging violence to his 
person, and “by putting Reed in fear of immediate 
injury,” but does not allege the fear was immediate 
injury to his person. For aught that appears, the 
fear might have been of immediate injury to some 
relative or property. In charging a felony, nothing 
is to be taken by intendment. In these respects, both 
counts are fatally defective. Whart. Crim. Law (2d 
Ed.), p. 144, 540, Kelly, Crim. Law (2d Ed.), §§ 626, 
634; State v. Brown, 104 Mo. 365, 16S. W. Rep. 406; 
State v. O’Conner, 105 Mo. 121, 16 S. W. Rep. 510. 


Carriers oF Live Stock—Inrectep Cat- 
TLe—Liasitity.—The Supreme Courtof Iowa 








decides in Furley v. Chicago, M. & St. P. 
Ry. Co..57 N. W. Rep. 719, that Code, § 
4058, amended by Acts 21st Gen. Assem. ch. 
156, declaring that any railway company 
which shall bring any cattle into the State 
which, at the time they were brought, were 
in such condition as to communicate Texas 
fever, shall be guilty of a misdemeanor, and 
that any person who shall be injured may re- 
cover his damages, does not make . the civil 
liability to persons injured by the importation 
of infected cattle absolute, but makes the 
injury only a prima facie case of liability, 
which may be rebutted by showing freedom 
from negligence on the part of the railway 
company. Robinson, J., dissented. Roth- 
rock, J., says: 


This statutory provision does not appear to us to be 
essentially different, so far as the rule of liability 
thereunder is involved, from that part of section 1289 
of the Code which was under consideration by this 
court inthe case of Small v. Railway Co., 50 Lowa, 
338. That provision is as follows: ‘‘Any corporation 
operating a railway shall be liable for all damages by 
fire that is set out or caused by operating of any such 
railway, and such damage may be recovered by the 
party damaged in the same manner as set forth in this 
section in regard to stock, except as to double dam- 
ages.”” It was held, in the case above cited, that this 
does not create an absolute liability, but makes the 
fact of an injury so occurring only prima facie evi- 
dence of negligence, which may be rebutted by a 
showing of freedom from negligence. It is true that 
the decision in that case was made by a divided court; 
but the rule of the majority has since been followed 
in very many cases. See Slosson v. Railroad Co., 51 
Iowa, 294,1 N. W. Rep. 543; Libby v. Railroad Co., 
52 Towa, 92, 2.N. W. Rep. 982; Babcock v. Railway 
Co., 62 Iowa, 593,13 N. W. Rep. 740, and17 N. W. 
Rep 909; Rose v. Railway Co., 72 Lowa, 625, 34 N. W. 
Rep. 450; Seska v. Railway Co., 77 Iowa, 1387, 41 N. 
W. Rep. 596; Eagle v. Railway Co., 77 Iowa, 661, 37 
N. W. Rep. 6, and 42 N. W. Rep. 512; Greenfield v. 
Railway Co. (Iowa), 49 N. W. Rep. 95. And since the 
decision was made in Small’s Case there have been 
six regular sessions of the general assembly, and we 
are not aware that at any time there has been any 
proposition introduced looking to an amendment of 
this statute, so as to make the liability for setting out 
fires absolute. Under the circumstances, it would be 
an amazing departure from a long line of decisions to 
hold that the construction adopted in Small’s Case is 
not the settled law of this State, as expressed by this 
court, and as enacted by the lawmaking power. As 
we have said, the statute declaring liability for setting 
out fires, so far asthe question ofits absoluteness is 
involved, is not different from the statute applicable 
to this case. We need not here set them out side by 
side. They are essentially the same, as will appear 
by any fair examination oftheir provisions. It is pro- 
vided by astatute of the State of Kansas as follows: 
“That no person or persons shall drive or cause to be 
driven into or through any county in this State, any 
cattle diseased with the lisease known as Texas, 
splenic, or Spanish fever. Any person violating any 
provision of this act shall on conviction be adjudged 
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guilty ofa misdemeanor, and shall be fined not less 
than one hundred and not more than one thousand 
dollars, and be imprisoned in the county jail not less 
than thirty days and not more than one year.” An- 
other section of the same act is as follows: ‘Any per- 
son or persons who shall drive or cause to be driven 
into or through any county in this State any of the 
cattle mentioned in section one of this act, in violation 
of this act, shall be liable to the party injured for all 
damages that may arise from the communication of 
disease from the cattle so driven to be recovered in 
civil action, and the party so injured shall have a lien 
upon the ‘cattle so driven.’”’ Inthe case of Patee v. 
Adams, 37 Kan. 133, 14 Pac. Rep. 505, it was held that 
in an action to recover damages under this statute it 
was essential for the plaintiff to allege and prove that 
the defendant knew, or had reason to know, that the 
cattle so driven were diseased with the fever, or were 
liable to communicate the disease to the domestic 
cattle of the State. It will be observed that the stat- 
ute involved in that case is not essentially different 
from ourown. They both declare a liability in gen- 
eral terms, without any language importing an abso- 
lute liability. The cited case goes much further than 
Small’s Case, or than we doin the case at bar, and 
holds that the burden of proof of knowledge or neg- 
ligence is on the plaintiff. Patee v. Adams, supra, 
was followed and approved in Railway Co. vy. Finley, 
88 Kan. 350, 16 Pac. Rep. 951. Counsel for appellee 
admit that the cited cases involve the same question 
which we are considering. It is to be conceded that a 
contrary rule has been adopted inthe State of Mis- 
souri. See Wilson v. Railroad Co., 69 Mo. 184, and 
Surface v. Railroad Co., 63 Mo. 452. In our opinion 
the rule of the Kansas cases is in line with the better 
principle. 

But it is claimed by counsel for appellee that the 
question has, in effect, been determined by this court; 
and we are cited to the cases of Jamison v. Burton, 43 
Iowa, 282; Dudley v. Sautbine, 40 Iowa, 650; State v. 
Thompson, 74 Iowa, 119, 37 N. W. Rep. 104; and State 
v. Cloughly, 73 Iowa, 626, 35 N. W. Rep. 652. These 
and other cases which have been decided by this court 
are mainly prosecutions for violations of the prohibi- 
tory liquor law of this State by selling beer to minors 
and inebriates, and itis held that want of knowledge 
of the age or habits of the purchaser is no defense. 
The principle upon which the cases rest is that the 
avocation of the vendor of intoxicating liquors is 
unlawful, except under certain circumstances, and 
that, when he sells, he assumes the burden of knowing 
that these circumstances exist, and sells his liquor at 
his peril. It isa general rule that mere ignorance of 
fact will not excuse a person from a penalty provided 
by statute. 3 Greenl. Ev. §21. But that principle 
can have no application to one who, in the pursuit of 
a lawful calling, and in the exercise of proper care 
and caution, does an act contrary to some statutory 
requirement. The theory of appellee is that defend- 
ant committed a criminal act, the violation of which is 
punishable by fine and imprisonment, and that, as it 
could make no successful defense to a criminal prose- 
cution, it is absolutely liable for the damages occa- 
sioned by the criminal act. This is not an absolute 
rule. The law is well settled that, when a railroad 
train is operated through a city at a rate of speed pro- 
hibited by law or ordinance under a penalty, there is 
no absolute liability to a person injured by reason of 
the violation of the law or ordinance. It may, in such 
case, be shown that the person injured contributed to 
cause the injury by his own negligence. The applica- 
tion of the principle contended for to the facts of this 





case, it appears to us, shows conclusively that the de- 
fendant should have the right to prove, if it can, that 
it was free from negligence in receiving and trans- 
porting the car over its road. There is no hardship to 
plaintiffs in adopting this rule. The case is exceptional 
in its facts. It was not an ordinary shipment of live 
stock, which would put the employers on inquiry as 
to whether the animals were such as come within the 
provisions of the statute. The cow was not bred in 
the south. The owner of the property was a resident 
of this State. In the fall ofthe year previous to the 
shipment complained of, Brown went to Long Beach 
to remain during the winter. He shipped his cow, 
with certain household goods, to that place, and the 
alleged cause of action arose when he reshipped the 
property to this State in the spring following. There 
was nothing in the appearance of the cow indicating 
that she had any disease. The fact appears to be that 
she was not diseased. She was milked during all the 
time she was in the south, and after she was returned 
to this State, and the milk was used by Brown’s fam- 
ily. In the autumn of the following year she was 
fattened and slaughtered, and her flesh was used for 
food. There is evidence, however, to the effect that 
an animal acclimated in the south, and removed to 
this State, may communicate the Texas fever to cattle 
here without showing any evidence of the disease 
itself. In view of this claim, and in consideration of 
the fact that the defendant, as a common carrier, is 
bound to receive and transport freight offered for 
shipment, it would be unjust and unreasonable to 
require that it be absolutely liable to pay all damages 
arising by reason of the carrying of animals that may 
communicate contagious diseases, without allowing it 
to be shown that the carrier had no notice, and could 
not, by the use of reasonable care, have ascertained, 
that the animal belonged to the class, the transporta- 
tion of which is forbidden by the statute. We think 
the statute under consideration does not impose any 
such absolute liability. The business of a common 
carrier is not only lawful, but-it is absolutely essential 
as an agency in the transaction of the business iuter- 
ests and commercial affairs of the country. Under 
the facts of this case, the claim of appellee, in the face 
of the facts pleaded in the answer, is that the defend- 
ant was bound atits peril, before receiving the car, 
to ascertain that the animal was not in such condition 
as to communicate the disease to other cattle. Under 
the law of this State and the act of congress known as 
the “Interstate Commerce Law,’ the defendant was 
bound to receive freight in car lots, and haul it to its 
destination. McClain’s Code, § 2039; 24 Stat. 379. And 
the nature of the freight in this case was such that 
the defendant was bound to act promptly. It was liable 
to an action for damages if it failed toso aet. The 
contention of plaintiff is that there isa liability for 
fine and imprisonment and damages for receiving and 
hauling the car. Suppose that the defendant was a 
natural person, and should be indicted, and he should 
offer to prove the facts set up inthis answer; we think 
there ought to be no question that fit would be a great 
error to reject the evidence, and hold the defendant 
guilty of acrime, and imprison him in a county jail 
for six months, and fine him ‘$1,000. There is nothing 
in either the letter or the spirit of the statute which 
would sanction any such proceeding. The case is 
essentially different from those arising upon such 
police regulations as are enacted for the purpose of 
regulating dramshops, gambling houses, and the 
smuggling of goods, and the like. Counsel for appel- 
lee, in their argument in this court, say that, if the 
construction of the statute which we have adopted is 
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to prevail, ‘‘it will at once become a dead letter, and 
may as well be repealed.” We think the {fears of 
counse] are groundless. As we have said, the case at 
bar is exceptional in its facts. We hold that the de- 
fendant should be allowed to show that it was blame- 
less, if it can make such a showing. The rule in the 
Small Case left that statute in full force, and recovery 
has been had under that lawina large number of 
cases, as the reports of the decisions of this court will 
show. The judgment of the District Court is re 
versed. 


REBUTTAL OF IMPEACHING TESTI- 
MONY. 

It is established practice that where a party 
has sought to impeach the testimony of a wit- 
ness by attacking his character for truth and 
veracity, the party introducing him may sus- 
tain his evidence, by testimony in rebuttal 
that his character, for truth and veracity is 
good.! But a witness may be impeached also 
by showing corruption, a bias or an interest 
in the controversy.?, And where a witness’ 
credibility is attacked in this way, it would 
seem, on principle, that the party introduc- 
ing him should be privileged to disprove such 
corruption, bias or interest. Clearly if one, 
party is to be permitted to raise a new issue 
by impeaching the witness and showing that 
he is biased, has been bribed, or is interested 
in the suit, the party calling him ought in 
justice to be allowed to meet that issue by 
showing that the witness is not biased, has 
not been bribed and is not interested. Such 
evidence if pertinent to the issue so raised, 
must clearly be regarded as in rebuttal. 
While it cannot be said that the principle, as 
just stated may be regarded as established by 
the adjudicated cases, it cannot be doubted 
that the tendency of the authorities is to sus- 
tain this view. In State v. Downs,*it was held 
that, where a witness for the State denies on 
cross-examination, that at a designated time 
and place, he agreed to leave and not testify 
against defendant, in consideration of one 
hundred dollars, he may be contradicted by 
the defendant as it is not a collateral matter 
but goes directly to the credit of the witness, 
showing him to be a corrupt witness. The 
case of State v. Intoxicating Liquors,‘ re- 

1 Whart. Evid. § 569 and cases cited; 1 Greenl. Evid. 
§ 469; State v. Jones, 29 S. C. 201. 

2 See Bates v. Holladay, 31 Mo. App. 169. 


3 91 Mo. 19. 
4 85 Me. 304. 





cently decided by the Maine Supreme Court 
is instructive upon this point. The proceed- 
ing was a libel for the condemnation of cer- 
tain intoxicating liquors seized upon warrant 
in room 10 of ‘claimant’s hotel. Laura F. 
Turner, called by the State testified that she 
occupied a room next to room 10, ‘‘and at 
various times before the seizure had heard 
the claimant in room 10, with different per- 
sons talking about liquors and prices.’’ On 
cross-examination she was asked if she could 
name any persons so heard in room 10, and 
answered that she could, and gave the name 
of one Arthur Merrill as one of the persons 
she had heard in that room. In his defense 
claimant called Arthur Merrill and asked him 
if he was ever in room 10. This question 
was objected to by the county attorney on 
the ground that the name of Merr‘ll was 
called out by the claimant himself from Mrs. 
Turner, and he could not now contradict her 
answer. The court below sustained the ob- 
jection and excluded the evidence. Said the 
Supreme Judicial Court: ‘‘We think the 
question was competent. The question put 
to the witness Turner, was proper and rele- 
vant. It related to the subject-matter of her 
testimony. It did not call out a collateral or 
irrelevant fact, and the answer was not con- 
clusive on the claimant. Testimony of Mer- 
rill, that he was never inroom 10, might have 
some tendency to impair the credit of Mrs. 
Turner. 

The rule is well established that where the 
witness is impeached, by evidence that he 
made contradictory statements, it has gener- 
ally been held competent to support or corrob- 
orate the impeached testimony, by showing 
that the witness had made consistent state- 
ments, at other times—competent not as sub- 
stantive evidence of the truth of such state- 
ments but simply to sustain the credibility of 
the witness. And the witness himself is 
competent to prove the making of such cor- 
roborative statements. In an early case in 
North Carolina, it was said that no matter 


5 State v. Rowe, 98 N. C. 629; State v. Parrish, 79 N. 
C. 610; Hobbs v. State (Ind.), 82 N. E. Rep. 1019, eit- 
ing Cook y. Curtis, 6 Har. & J. 93; Lessee of Packer 
vy. Gonsalus, 1 Serg. & R. 536; Lessee of Wright vy. 
Dekly, Pet. C. C. 208; People v. Vane, 12 Wend. 78; 
Dailey v. State, 55 Ind. 169; Hodges v. Bailes, 102 Ind. 
494; Dodd v. Moore, 92 Ind. 397; Carter v. Carter, 79 
Ind. 466. 

6 State v. Rowe, 98 N. C629; Hobbs v. State (Ind.), 
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how the witness’ credibility was attacked, 
whether fromthe nature of his evidence, from 
his situation, from bad character, from proof 
of previous inconsistent statements, or from 
imputations directed against him in his cross- 
examination, the party who had introduced 
him might prove other consistent statements 
for the purpose of corroborating him and 
sustaining his credibility.’ Andsoin Vermont 
it has been held, that while as a rule declara- 
tions, made’ by a witness out of court, are 
inadmissible, yet there is an exception, when 
an attempt is made to discredit the witness 
on the ground that he is under the influence 
of some motive to make a false statement in 
consequence of his relation to the party or 
the cause, and it is then proper to show that 
he made a similar statement before the rela- 
tion existed.’ A case more nearly in point is 
Brownson v. Leach,’ decided by the Supreme 
Court of Michigan. There the plaintiff was 
asked, upon cross-examination, if he did not 
testify in justice’s court that he met the de- 
fendant at his place the day the warranty 
was Claimed, about three or four o’clock pP. 
m. The plaintiff answered that he did not. 
When the defense had the case several wit- 
nesses testified that he did so swear in the 
justice’s court. The plaintiff, in rebuttal, 
offered one of the jurors, who sat at the trial 
before the justice who testified that plaintiff 
did not give such testimony. The admissi- 
bility of this evidence in rebuttal was vigor- 
ously contested in the appellate court, 
but it was said: ‘‘There can _ how- 
ever be no question as to its competency, 
under the well known rules of evidence. A 
witness, asked an impeaching question upon 
cross-examination and answering in the nega- 
tive can always be supported in rebuttal if 
any evidence is introduced by the other side, 
to show his answer untrue.’’ In the Ken- 
tucky case of Roberts v. Commonwealth,' 
where, on trial for murder, defendant’s wit- 
ness was asked if he were not under indict- 
meut for perjury, and answered that he was. 
The court held it competent, as tending to 
explain the discrediting circumstance of the 

7 March v. Harrell (1854), 1 Jones L. 829. 

5 State v. Flint, 60 Vt. 304. See, also, to the same ef- 
fect, Williams vy State, 24 Tex. App. 637; Smith v. 
State, 19 Tex. App. 98. Contra: Davis v. Graham 
(Colo ), 29 Pac. Rep. 1007; Thomp. Trials, § 478, e¢ 
seq. 

9 74 Mich. 713. 

10 22S. W. Rep. 845. 
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indictment, to show by the witness that cer- 
tain relatives and friends of the deceased, 
who were prosecuting the defendant, had also 
procured it. In Hoover v. Cary," the Iowa 
court held that where evidence had been in- 
troduced to contradict the testimony of a wit- 
ness on cross-examination, and denying that 
he had made certain statements out of court, 
the impeached witness might be recalled to 
give the version of the conversation named.” 
The recent decision of the North Carolina court 
in State v. Morton," is directly in point. There 
the case was murder. <A witness for the State 
testified that a few weeks before the homicide 
he had received an anonymous letter contain- 
ing threats against deceased, and showing 
that the writer was jealous of her; that de- 
fendant afterwards told him she wrote it, and 
sent it to the post-office by a colored boy. 
‘*The character of the oross-examination 
manifestly showed a purpose to impeach the 
witness, and particularly to question the ac- 
curacy of what he said in respect to the let- 
ter.’’ It was held competent for the State to 
introduce the testimony of a negro boy that 
he had, about the time indicated taken a let- 
_ter to the post-office for the defendant which 
she told him not to let anybody but a certain 
person see, for the purpose of corroborating 
the witness, although it might not have been 
competent otherwise. In the Massachusetts 
case of Hewitt v. Cory", the action was by a 
married woman for the conversion of a horse 
attached as her husband’s property. The is- 
sue was whether it belonged to her or to him. 
He testified in her behalf that he was not the 
owner. To discredit this testimony it was 
shown, on cross-examination, that he had 
formerly included it in a mortgage of per- 
sonal property given by him, but he added 
that he did not know that the horse was in- 
cluded when he signed the mortgage and that, 
ag soon as he-found out that it was, he went 
to the mortgagees, and told them that the 
horse did not belong to him, and ought not to 
be embraced in the mortgage. This testimony 
came in without objection, and the defend- 
ant made no motion to strike it out as ir- 
responsive or incompetent. Thereupon the 
mortgagee was permitted to testify, on be- 
half of plaintiff, in corroboration of this evi- 
1 68 N. W. Rep. 415. 
12 See, also, State vy. Claire, 41 La. An. 1067. 
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dence, that soon after the mortgage was 
signed and before the attachment, the hus- 
band came to him and told him that the horse 
did not belong {ys him and ought not to be in 
the mortgage. 

The underlying principle, of all these cases, 
plainly is that a party shall not be permitted 
to introduce a new issue, by attacking the 
credibility of opposing witnesses, without an 
opportunity being afforded the opposite 
party of meeting the attack upon the new 
issue so made. The question as made must 
be fairly put to the jury, who are judges of 
credibility, with a proper presentation of 
whatever is pertinent to sustain the issue as 
to credibility on either side. A somewhat 
analogous case is Wilkerson v. Eilers, in 
which the Supreme Court of Missouri re- 
cently held that, when plaintiff’s counsel had 


asked defendants’ witnesses on cross-exam-_ 


ination as to certain statements made in their 
depositions which were in seeming conflict 
with those made by them on the trial, it was 
error to refuse to permit the defendant to 
read the whole deposition." 

On the other hand it cannot be denied that 
there are some cases which conflict with these 
views. The exact point has been ruled, ad- 
versely to the doctrines above set out, in 
Georgia. In Surles v. State,’* the impeach- 
ing witness Walthall had sworn, as a reason 
that witness Surles’ character was not good 
and why he would not believe him on oath, 
‘‘that in a case he (Walthall, who was 
a justice of the peace), had given 
judgment against said Surles, and he had en- 
tered an appeal, and made a pauper affidavit, 
and immediately went out and bought a cow 
and took the money out of his pocket and 
paid for it. The court refused to let Surles 
testify that he had paid the costs, and had a 
receipt therefor. The report of this case is 
unsatisfactory. There is no opinion of the 
court; only a statement of facts by the re- 
porter, and a syllabus. The paragraph of 
the latter on this point is ‘‘An impeached 
witness may be sustained by evidence going 
to his character generally, but not, by evi- 
dence disproving particular facts brought out 
on cross-examination of the impeaching wit- 


ness.’" But without doubt the great weight 
% 114 Mo. 261. 
16 See to same effect, Schmick y. Noel, 72 Tex. 1. 
7 89 Ga, 107. 





of authority sustains the principle stated at 
the beginning of this article. 
Witrram L. Mourrreg, Jr. 





ACCORD AND SATISFACTION—WHAT CONSTI- 
TUTES—ACCEP LANCE OF PART PAYMENT. 


LEESON v. ANDERSON. 





Supreme Court of Michigan, March 6, 1894. 

1. Where a claim is undisputed, payment of a part 
thereof furnishes no consideration for a promise by 
the creditor to wholly discharge the debtor. 

2. The creditor need not, before bringing suit for 
the unpaid balance of the claim, tender a return of 
the part paid on the attempted settlement. 

MONTGOMERY, J.: This case presents the 
question of whether the acceptance, by the holder 
of a promissory note past due, of a less sum than 
the face of the note, with an agreement to dis- 
charge the debt, operates to fully release the 
debtor. We are constrained to hold that it does 
not. The debtor, in paying a portion, only, of 
the debt, when he is bound to pay the whole, fur~ 
nishes no cunsideration for a promise by the cred- 
itor to discharge him, and such payment is treated 
in law as a payment pro tanto only. See 2 Dan- 
iel, Neg. Inst. § 1289, and cases cited. See, also, 
Harrison v. Close, 2 Johns. 448; Ryan v. Ward, 
48 N. Y. 206; Bridge Co. v. Murphy, 13 Kan. 40; 
Smith vy. Schulenberg, 34 Wis. 46; Wheeler v. 
Wheeler, 11 Vt. 66; Bailey v. Day, 26 Me. 88; 
Bright v. Coffman, 15 Ind. 371; Headley v. Hack- 
ley, 50 Mich. 45, 14 N. W. Rep. 693. See, also, note 
to Cumber v. Wane, 1 Smith, Lead. Cas. 595 et seq. 
The result is different if payment is made in com- 
promise of a claim over which there is an honest 
dispute, or by general composition with creditors, 
or if the payment be in something other than 
money. It was contended in the present case 
that, before suit was brought for the portion re- 
maining unpaid, the plaintiff should have tend- 
ered back the amount received, and thus repudi- 
ated the settlement; and defendant’s counsel cite 
Pangborn v. Insurance Co., 67 Mich. 683, 35 N. W. 
Rep. 814, as sustaining this contention. But in that 
ease the plaintiff's only ground for setting aside 
the settlement was that it was effected by fraud. 
If there had been no fraud, the settlement was ad- 
mittedly valid, and effectual to discharge the 
debt. Such was also the case in Jewett v. Petit, 
4 Mich. 508. The settlement. but for the alleged 
fraud, was good and valid, and it was held that 
the plaintiff was bound to rescind this transaction 
before he could treat it as a nullity. But such is 
not the case here. No fraud was practiced. The 
defendant has simply failed to pay the amount 
which he owed, and, under the authorities cited, 
this was payment pro tanto, leaving the remain- 
der. unpaid. The defendant, by paying a portion 
of his indebtedness, has not been induced to part 
with any money whir» hy ‘he obligation of his 








324 CENTRAL LAW JOURNAL. 


No. 15 








contract, he was not bound to pay; and the pay- 
ment which he has made is ineffectual to dis- 
charge wholly plaintiff's claim, because it was 
not sufficient in amount, and because the plaint- 
iff’s agreement to release the defendant was not 
upon any valid consideration, and hence the rela- 
tions of the parties are the same as though such 
agreement had not been made. 

We do not overlook the several “objections to 
the proceedings which are taken by defendant’s 
counsel, but there was a finding of law and fact, 
and a general exception, which, with the error 
assigned upon such finding, is sufficient to raise 
the question of whether the findings support the 
judgment. The conclusion of law stated by the 
trial judge was that ‘‘the parties had a right to 
compromise the debt, and that the plaintiff had a 
right to take Jess than the face of the claim upon 
condition of » payment of a part of the same; and, 
if he did so, that was a sufficient consideration to 
make the compromise valid and binding.’? This 
conclusion of law was necessary to support the 
judgment, and, being at variance with the views 
of this court, as herein expressed, it follows that 
the judgment below should be reversed, and a 
judgment entered in this court for the amount re- 
maining due, $349, with interest from December 
9, 1892, together with the costs of both courts. 
The other justices concurred. 


Norre—The principal case has abundant authority 
to support it. The principle of part payment, as con- 
stituting accord and satisfaction, is that the payment 
in money of a part of the whole debt is not a good sat- 
isfaction even if accepted. Line v. Nelson, 38 N. J. L. 
358; Warren v. Skimner, 20 Conn. 557; Vance vy. Lu- 
kenvill, 9 B. Mon. (Ky.) 249; Bryan v. Foy, 69 N. Can 
45; Allen v. Roosevelt, 14 Wend. (N. Y.) 100; Cur- 
ran v. Rummell, 118 Mass. 482; Twitchell v. Shaw, 10 
Cush. (Mass.) 48; Resing v. Cummings, 47 Vt. 355. 
Though it has been held that where the holder of a 
promissory note surrenders it to the maker, and takes 
one ofaless amount in satisfaction it isa full dis- 
charge and no action can be maintained for the un- 
paid portion. The surrender is equivalent toa re- 
lease under seal. Draper v. Hitt, 48 Vt. 4389. But 
taking a less amount than that which is due, without 
surrendering the note, is not a satisfaction. Pearson 
v. Thomason, 15 Ala. 700; Silvers v. Reynolds, 2 Harr. 
(N. J.) 275. It is alsotrue that the paymeat in money 
of a part of the whole debt is a good satisfaction, pro- 
vided the amount is disputed at the time of the pay- 
ment, or is contingent. Alford v. Marsh, 12 Allen 
(Mass.), 151; Easton v. Easton, 112 Mass. 448; Stimp- 
son v. Poole, 141 Mass. 502; Ogborn v. Hoffman, 44 
Conn. 541; Bull v. Bull, 48 Conn. 455; Brick v. Ply- 
mouth Co., 63 Iowa, 462; Watson v. Elliott, 57 N. H. 
511; United States v. Childs, 12 Wall. (U. S.) 282. A 
money debt may be satisfied by payment in property, 
if so accepted, whatever its value may be. Blinn v. 
Chester, 5 Day (Conn.), 360; Bull v. Bull, supra; Rose 
v. Hall, 26 Conn. 392; Jones v. Bullitt,2 Litt. (Ky.), 
542; Reid v. Bartlett, 19 Pick. (Mass.) 278; Ridlon v. 
Davis, 51 Vt. 457. Although an agreement by a cred- 
itor to accept payment of a part of his debt in satisfac- 
tion of the whole, together with payment of such part 
by the debtor, does not, generally speaking, constitute 
an accord and satisfaction. Yet this rule of law con- 
templates a part payment that is strictly a mere part 





performance of the original obligation, and which in 
consequence confers no new benefit on the creditor, 
and imposes no new burden on the debtor. But where 
by a mode or time of part payment variant from that 
provided for in the contract a néw benefit is or may 
be conferred, or burden imposed, a new consideration 
arises out of the transaction and gives validity to the 
agreement of the creditor. 1 American & English 
Encyclopedia of Law, page 100; Rose v. Hall, supra; 
Pearson v. Thomason, 15 Ala. 700; Higgins v. Halli- 
gan, 46 Ill. 178; Bailey v. Cowles, 86 Ill. 883; Curran 
v. Rummell, 118 Mass. 482; Schmidt v. Ludwig, 26 
Minn. 85. Payment in part at an earlier date or ina 
different place than that agreed upon is a good cun- 
sideration if so received. Smith vy. Brown, 3 Hawks. 
(N. C.) 580; Brooks v. White, 2 Met. (Mass.) 283; 
Barry v. Goodrich, 98 Mass. 332; Schweider v. Lang, 
29 Minn. 254. The note ofa third person fora less 
amount than due, given and received in payment, is a 
good satisfaction. Brassell v. Williams, 51 Ala. 349; 
Smith v. Bettger, 68 Ind. 254; Lee v. Oppenheimer, 32 
Me. 258; Guild v. Butler, 127 Mass. 386. 

The New York Law Journal has the following ap- 
propriate remarks on the principle involved in the 
leading case: 

“The report of the case does not disclose how forma! 
in character the agreement by the holder of the note 
to discharge the debt was; but a creditor who agrees 
to discharge a debt if his debtor will pay part of the 
sum claimed, and, after receiving the latter amount, 
repudiates the engagement, is certainly guilty of fraud 
morally, and we think the courts ought to take cog- 
nizance of such deception as fraud in the technically 
legal sense. We, of course, have reference only to 
cases where the agreement on the part of the creditor 
is deliberately made on a full knowledge of the facts, 
not to instances where accord and satisfaction is 
claimed through the inadvertent giving of a receipt in 
full. 

The old cases undoubtedly have a certain logic to 
support them, in that, as the debtor actually only pays 
a part of the debt which he was bound to do anyhow, 
there is no consideration to support the discharge of 
the balance of the claim. But suppose the creditor, 
upon receiving a portion of his claim, gives a general 
release under seal. The whole debt would be wiped 
out thereby (Ryanv. Ward, 48 N. Y. 204-206), although 
the only consideration for the discharge of the unpaid 
balance would be a technical one, arbitrarily pre- 
sumed from the use ofa seal. The truth of the mat- 
ter is that forgiveness of a debt, in whole or in part, 
is a valid and well recognized legal transaction, just as 
payment is. According to existing law and practice, 
a release under seal has been regarded as the indis- 
pensable requisite for legally effectuating forgiveness 
by a creditor. : 

But the general spirit of recent legislation and ad- 
judications has been against continuing to recognize 
the tallsmanic significance and authority formerly 
accorded to seals. The modern tendency is to effectu- 
ate the actual intention of the parties to a transaction 
as far as the same is not unlawful, whether evidenced 
by oral engagements, simple contracts in writing or 
specialties. And when acreditor, with full knowledge 
of all the facts, deliberately engages to forgive a debt 
upon payment of part thereof, we believe this mutual 
understanding of both parties should be recognized 
and held valid, no matter what may be the form of its 
expression’’. 
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JETSAM AND FLOTSAM. 


CORPORATION PREFERENCES— ARKANSAS LEGISLA- 
TION. 

The rule existing in the State of Arkansas to the 
effect that corporations have the power to pre- 
fer particular creditors over others (Hx parte Con- 
way, 4 Ark. 302), and which was also upheld in the 
Federal Court, for the Eastern District of Arkansas, 
presided over by Judge Caldwell (5 Nat. Corp. Rep. 
437), has been superseded by legislative action. On 
the 14th of April, 1893, the bill was upproved and is 
now the law of the State, to the following effect: 

Section 1. That no preferences shall be allowed 
among the creditors of insolvent corporations, ex- 
cept for wages and salaries of laborers and employees. 

Section 2. Any creditor or stockholder of any in- 
solvent corporation, may institute proceedings in the 
Chancery Court for the winding up of the affairs of 
sueh corporation, and upon such application, the 
court shall take charge of all the assets of such corpo- 
ration, and distribute them equally among the credit- 
ors after paying the wages and salaries due laborers 
and employees. 

Section 3. Every preference obtained, or sought to 
be obtained by any creditor of such corporation, 
whether by attachment, confession of judgment or 
otherwise, and every preference sought to be given 
by such corporation to any of its creditors in contem- 
plation of insolvency, shall be set aside by the Chanc- 
ery Court, and such creditor shall be required to relin- 
quish his preference and accept his pro rata share in 
the distribution of the assets of such corporation, 
provided, that no such preference shall be set aside 
unless complaint thereof be made within ninety days 
after the same is given or sought to be obtained. 

Section 4. When any Chancery Court shall obtain 
jurisdiction of any such insolvent corporation under 
the provisions of this act,it shall direct notice to be 
given to all the creditors of such corporation, to pre- 
sent their claims within ninety days thereafter, for 
the purpose of sharing in the assets of such corperation. 

There is a great need in this State for a more com- 
plete code of corporation laws. The commission now 
operating in this Ssate has given no sign of life and is 
likely doing nothing in this direction. What is every- 
body’s business is nobody’s business according to the 
old adage.—Nat. Corp. Rep. 


POWER OF A CORPORATION TO PREFER CREDITORS. 


Sinee the publication of an article on this sub- 
ject in aformer number of this Review, 27 Am. Law 
Rey. 846, two decisions have been contributed to the 
long list, keeping up the conflict as usual. The Su- 
preme Court of Texas have denied the power, in the 
ease of the Lions-Thomas Hard wareCo. v. Perry Stove 
Man. Co., 24 S. W. Rep. 16, and the decision of the Su- 
preme Court of the Unithd States in Hollins vy. Brier- 
field, ete. Co., 150 U. S. 371, has been referred to as 
conceding it. But we do not see that any such ques- 
tion was involved inthe case. In the Texas case above re- 
ferred to, the opinion is written by Stayton, C. J., and 
he has rendered very important assistance in over- 
throwing the doctrine that a dying corporation can 
prefer its creditors,—that is to say, hand over all of its 
property to some and leave others with none, and 
without any hope of ever securing satisfaction of their 
debts. His discussion of the question, and his review 
of the applicatory judicial authorities, are ably done. 
It ought to be noted that the statute law of the great- 
est commercial State in the Union prohibits preferen- 
tial assignments by domestic corporations. This stat- 








utezis held to apply to domestic corporations only; 
and the courts of New York will recognize a general 
assignment by a foreign corporation for the benefit of 
its creditors without preferences. — Amer. Law 
Review. 


SCOPE OF THE POWER TO REGULATE COMMERCE. 


The development at the hands of the courts of the 
power of congress to regulate commerce has so fre- 
quently taken an unexpected turn, that one can 
never be sure that the last word has been spoken. In 
the case of Swift v. Phila. Ry. Co., 58 Fed. Rep. 858, is 
a wholly new illustration of the wide-reaching nature 
of this power. The facts of the case are simple. The 
plaintiff began suitinthe State Court to recover for 
excessive charges paid for the carriage of goods from 
Chicago to New York. The case was removed to the 
Federal Courts because of the diverse citizenship of 
the parties, and heard before Grosscup, J., who has 
since attracted attention by other rulings on the In- 
terstate Commerce Act. In a short opinion he held 
that the action would not lie,—that although the gen- 
eral rule of the common law forbade a common car- 
rier to exact unreasonable charges, yet this rule could 
have no application to an interstate law, that being 
a matter for the exclusive regulation of congress. The 
court go on to say that “the fixing of a rate for the 
earriage of goods from one State, to another is not 
simply an incident of, or appurtenance to, commerce, 
but isthe very core and essence of interstate com- 
merce. A rate for the carriage of interstate commerce, 
dependent, as it is, for its reasonableness upon so 
many different considerations of expenditure, busi- 
ness, and interpretations of the laws of different’ 
States, is essentially a national affair, and its regula- 
tion is, therefore, exclusively national.”” The reason- 
ing of the court will be seen to follow the test sug- 
gested by Mr. Justice Curtis, in Cooley v. Wardens, 
12 How. 299, that where a subject admits only of a 
uniform rule there the power of congressis exclusive. 

The decision, it is believed, is entirely novel in 
holding that the commerce clause renders inoperative 
a rule of the common law which would otherwise be 
in force in the States. Obviously, this was the only 
decision, possible if no distinction can be drawn be- 
tween statutory laws and rules of the common law. 
For, on the authority of Wabash Ry. v. Illinois, 118 U. 
8. 557, it must be conceded that a statute of a State 
requiring an interstate carrier to exact reasonable 
charges only, would be unconstitutional. But if a 
statute declaratory of a rule of the common law is un- 
constitutional, it is not easy to see how the rule itself 
can stand. On the other hand the doctrine of the later 
eases has been, not that the constitution ex proprio 
vigore forbids such State laws, but that the constitu- 
tion has entrusted the whole matter to congress, and 
the silence of congress is indicative of its wish to have 
such commerce free from State regulations (see Bow- 
man v. Ry. Co., 125 U. S. 465, and Wilkerson v. Rah- 
rer, 140 U.S. 545.) So, while it may be true that the 
silence of congress is expressive ofits wish thata 
State shall-not legislate on the subject, it is a some- 
what stronger proposition that the non-action of con- 
gress indicates its desire to have all the existing com- 
mon law onthe subject abrogated. Perhaps some- 
thing more than mere silence should be required to 
annul a State law existing at the time of the adoption 
of the constitution. 

The provision of the Interstate Commerce Act of 
1887, that all charges shall be reasonable and just, al- 
ters the nature of the question. But the decision is 
on broader grounds, and its interest comes from its 
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bearing on the general question apart from legisla- 
tion by congress. 

If the principle be sound it would seem to follow 
that no action could be brought in a State court, when 
the haulis an interstate one, for refusal to carry 
goods, or for negligence in not delivering promptly. 
Again, at common law the liability of a car- 
rier to account for goods received for carriage is abso- 
lute. Yetifthis decision be sound it is not easy to 
see how a4 State court can properly entertain an action 
against a carrier for goods lost in an interstate tran- 
sit. Surely the liability assumed by an interstate car- 
rier is a matter exclusively national within the rule. 
Similarly the actions which have always been allowed 
against telegraph companies for errors in transmis- 
sion, and for non-delivery of messages, would seem 
to be wrong where the communication is between 
points in different States. 

These results are not suggested for the purpose of 
throwing doubt onthe correctness of the decision. 
The whole subject is in such a condition that must be 
left to speculation. More than once the established 
landmarks on the subject have been swept away by 
the necessary development of this branch of the law. 
This case may be the first step ina further curtail- 
ment of State authority.— Howard Law Review. 
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POMEROY’S CODE PLEADING. 

The exact title of this work is ‘*Remedies and 
Remedial Rights by the civil action according to the 
reformed American Procedure.” It is adapted to use 
in all the States and Territories where that system 
prevails. The author is John Norton Pomeroy whose 
treatise on Equity Jurisprudence is a standard law 
work of exceptional value. This is the third edition 
of the work now before us, and is edited by a son of 
the deceased author. 

Though perhaps not so well known as his work on 
Equity, this treatise has long enjoyed a splendid repu- 
tation. It was written with great care, and in 
the manner in which the distinguished author has 
always been known to prepare his manuscripts. The 
work of the editor has been conscientiously done, a 
very large number of recent cases have been added, 
and the notes particularly show a substantial growth. 
The book is published by Little, Brown & Co. Boston, 
Mass. 








HUMORS OF THE LAW. 





Warning to Trespasser.—In Massachusetts the fol- 
lowing legal notice was posted: ‘‘Any person ketched 
on these grounds, or cows, or wimin, will be liabul 
two fine itself in a scrape.” 

And in Texas was the following: ‘“Notis.—If eny 
man’s or woman’s cows or oxun gits on to this here 
lot his or her tale will be cut off as the case may be.— 

“There was an old justice of the peace in Maine 
who administered law with great firmness, if not with 
invariable logic,” said a merchant, ‘‘and who, in the 
goodness of his heart, was always prepared to not 
only take out his costs in trade, but also to trade out 
asmall judgment and produce cash himself for the 
benefit of the plaintiff. The result of this was of 





course, thatin the long run bad debts swamped up 
the entire emoluments of his office, but he kept no 
books of his own and never observed the fact. On 
one occasion I was brought before him ina case in 
which $40 was claimed on the ground that an agent of 
mine had pledged my credit. It was rather a deli- 
cate question of law, and itis not very surprising 
that the good man made what I considered a mistake 
and decided against me. I was young at the time and 
demurred considerably at the judgment. This hurt 
the good man’s feeling, and leaning forward, he said 
to me ina stage whisper: ‘Don’t fret; the court will 
take it out in trade to oblige you.’ ”’— 
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1. AcTION—Consolidation.—An action against L may 
be consolidated with an action by the same plaintiff 
against L and M, where the claims in both actions are 
all secured by the same mortgage by L, though M is 
personally liable on the claim in the action wherein he 
is a party.—JOHNSTON V. LULING MANUF’G Co., Tex., 24 
S. W. Rep. 996. 


2. ACTION BY ADMINISTRATOR — Wrongful Appropri- 
ation of Decedent’s Land.—An action by an adminis- 
trator to recover of a raiJroad company compensation 
and damages for wrongfully taking and appropriating 
lands of the decedent during his life-time cannot be 
maintained, for the reason that such wrongful taking 
did not divest the decedent of his title to the land, and 
the land therefore descended, at his death, to his heirs. 
—LAWRENCE R. Co. v. O’HARRA, Ohio, 36 N. E. Rep. 14. 


3. ADMINISTRATOR.—Taxes duly imposed upon the as- 
sets of anestate in process of administration in the 
Probate Court are debts due the State, under the Mis- 
souri statutes, and as such have priority to other de- 
mands of the third and lower class inthe administra- 
tion of estates.—STATE V. TITTMAN, Mo., 248. W. Rep. 
1032. 


4. ADMINISTRATOR’S SETTLEMENT — Setting Aside.— 
Procuring administration on an estate by a fraudulent 
representation thatthe owner is dead warrants the 
setting aside ofthe judgment approving the adminis- 
trator’s final report, under Rev. St. 1881, § 2403, author- 
izing such a judgmentto be set aside for mistake, 
fraud, or illegality.—JaaP v. DIGMAN, Ind., 36 N.E. 
Rep. 50. 


5. APPEAL—Record—Instructions.—A recital by the 
clerk of court that the ‘‘instructions were in writing, 
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and werein words and figures following,” does not 
show that they were filed as part of the record, and 
they will not be reviewed on appeal, though the ex- 
ceptions thereto were noted onthe margin, and were 
signed and dated by the trial judge, as required by 
Rev. St. § 535.—KILLION Vv. HULEN, Indiana 386 N. E. 
Rep. 49. 

6. APPEAL BOND—Notice of Appeal.—Where an ap- 
peal has not'been perfected by the entry of record of 
the notice of appeal, no action can be maintained on 
he appeal bond.—EsTaDO LAND & CATTLE CO. Vv. AN 
SLEY, Tex., 24 S. W. Rep. 933. 

7. APPEAL BY HUSBAND—Wife’s Separate Estate.— 
Where a husband joins with his wife in a suit for her 
separate property, and a judgment is rendered against 
him, he may alone prosecute an appeal, since he is 
authorized by Rev. St. art. 1204, to sue either alone or 
jointly with his wife forthe recovery of ber separate 
property, and the appeal is in effect a continuation of 
the suit for the wife’s benefit.—CoRLEY Vv. RENZ, Tex . 
248. W. Rep. 935. 

8. ASSIGNMENTS FOR BENEFIT OF CREDITORS—Valid- 
ity.—An assignment by a firm for the benefit of cred- 
itors, which provides that the individual debts of the 
firm members shall be paid before the debts of the 
firm, is void.—WIGGINS V. BLACKSHEAR, Tex., 245. W. 
Rep. 818. 

9. Bonps—Validity.—Where a statute authorizes the 
issue of municipal bonds payable in not less than 10 
years from date, bonds issued thereunder, payable in 
11 days less than 10 years from date, are void, even 
in the hands of a bona fide purchaser.—PEOPLE’S BANK 
OF ST. PAUL V. SCHOOL DIsT. NO. 52., N. Dak., 57 N. W. 
787. 

10. CARRIERS — Live Stock—Contract.—A clause ina 
contract by arailroad company to ship cattle, provid- 
ing that no suit should lie for damages to such cattle 
through delay in transportation, unless it were com- 
menced and citation served within 40 days after the 
damage occurred, is unreasonable and void, us to the 
provision requiring service of citation in 40 days.— 
GULF, C. & 8. F. Ry. Co. v. HUME, Tex., 248. W. Rep. 
915. , 

11. CONSTITUTIONAL Law—‘‘Due Process of Law.”— 
‘*Due process of law” requires an orderly proceeding, 
adapted to the nature of the case, in which the citizen 
has an opportunity to be heard, and to defend, enforce 
and protect his rights. A hearing, or an opportunity 
to be heard, before judgment, is absolutely essential.— 
STATE V. BILLINGS, Minn., 57N. W. Rep. 794. 


12. CONSTITUTIONAL LAW — Habitual Criminals—In- 
dictment.—The second section ofthe statute passed 
May 4, 1885 (82 Ohio Laws, 287), known as the “Habitual 
Criminal Act,” is sufficiently definite to authorize the 
indictment of a person charged, according to its pro- 
visions, with the commission of athird felony, his trial 
and conviction therefor, and his sentence to imprison- 
ment inthe penitentiary of the State during his nat- 
ural life.—BLACKBURN V. STATB, Ohio, 36 N. KE. Rep. 18. 


13. CONSTITUTIONAL Law — Interstate Shipment.—A 
shipment between two points in the same State, is not 
interstate because a part of the track over which the 
shipment is made lies in another State.—SEAWELL V. 
Kansas City, Ft. 8. & M. R. Co., Mo., 248. W. Rep. 
1002. 

14. ConTRACT — Evidence.—Defendant contracted to 
selland deliverto plaintiff, in a reasonable time, a 
quantity of corn, $50 of the purchase price being paid 
at the time by the check of the purchaser. A memor- 
andum of the transaction between the parties, stating 
the number of bushels and price per bushel, was made 
by plaintiff at the time on the face of the check, in the 
presence of the defendant. In an action against the 
seller for a breach of the contract, it was held that the 
check was competent evidence.—CARSTENS V. MC- 
DONALD, Neb., 57 N. W. Rep. 757. 

15. CORPORATION — Foreign Corporation— Jurisdic- 
tion —The appearance of a foreign corporation in an 





action against it, for the purpose of presenting a plea 
to the jurisdiction over its person, is a walver of want 
of such jurisdiction.—MEXICAN CENT. Ry. CO. v. CHAR- 
MAN, Tex., 248. W. Rep. 958. 

16. COUNTIES — Defective Bridge—Injuries.—Where a 
person drives on a bridge, knowing that it is in an un- 
sufe condition, he cannot recover for injuries caused 
by the falling of the bridge, if there was another safe 
and convenient way to reach his destinution.—HOMAN 
V. FRANKLIN COUNTY, Iowa, 57 N. W. Rep. 703. 

17. CourT — Jurisdiction — Sale of Land.—McClain’s 
Ann. Code, § 782, which provides that judgments of the 
superior court may be made liens on rea! estate by fil- 
ing transcripts inthe District Court, and which pro- 
hibits a sale of real estate on process issued out of the 
superior court, does not deprive that court of jurisdic - 
tion to direct asale of property on a judgment rend- 
ered by it foreclosing a mortgage or lien, but the pro- 
cess for the safe must issue out of the District Court on 
a transcript filed therein.—INTERNATIONAL TuvsT Co. 
Vv. KEOKUK ELECTRIC STREET RAILWAY & POWER CO., 
Iowa, 57 N. W. Rep. 712. 

18. COVENANTS OF TITLE—Preach.—In an action for 
breach of covenant of title, where there is evidence on 
the issue as to whether plaintiff's ouster was because 
of a superior outstanding title, or of bis own negli 
gence in allowing a title to mature by limitation after 
the conveyance to him, it is error to confine the jury 
to the issue as to the sufficiency of notice to defendant 
of the action by which plaintiff was ousted.—CITY BANK 
OF SHERMAN V. DUGAN, Tex., 24 8. W. Rep. 953. 

19. CRIMINAL EVIDENCE—Perjury.—On a trial for per- 
jury, the judgment of acquittal on the trialin which 
the perjury was committed is not admissible to show 
defendant’s innocence.—HUTCHERSON V. STATE, Tex., 
248. W. Rep. 908. 

20. CRIMINAL EVIDENCE—Rape—Character of Prose- 
cutrix. — On a trial for assault with intent to rape 
where there is no question as to the force used and 
prosecutrix’s want of consent, evidence as to her want 
of chastity is not admissible.—STEINKE Vv. STATE, Tex., 
248. W. Rep. 909. 

21. CRIMINAL LAW—Aggravated Assault.—An assault 
with a whip isan aggravated assault, since it is so de- 
clared by statute; and it need not be shown that dis- 
grace resulted to the assaulted person, as that fact is 
conclusively presumed.—COOLRIDGE V. STATE, Tex., 
248. W. Rep. 904. 

22. CRIMINAL Law—Bail Bond.—A bail bond reciting 
that the principal was charged with ‘‘carrying on or 
about her person a dirk,” is invalid, as it sets out the 
offense in the disjunctive.—WALLER V. STATE, Tex., 24 
8. W. Rep. 909. 

23. CRIMINAL LAw—Cbange of Venue.—Under Rev. 
St. 1889, § 4154, providing that, when the inbabitants of an 
entire circuit are so prejudiced against defendant that 
a fair trial cannot be had therein, the cause shall “be 
removed to another circuit, in which prejudice is not 
alleged to exist,” defendant cannot object, on a re- 
moval of the cause to another circuit on account of 
prejudice, that the inhabitants of such circuit are also 
prejudiced, though he alleged such fact in his applica- 
tion for removal.—STATE V. WOFFORD, Mo., 244 &. W. 
Rep. 1009. 

24. CRIMINAL Law — False Preten ses. — Obtaining 
money by falsely promising to ship to the person from 
whom it was obtained some goods, does not constitute 
obtaining money by false pretenses.—STATE V. PETTY, 
Mo., 248. W. Rep. 1010. 


25. CRIMINAL Law—Felonious Assault.—Where in a 
prosecution for felonious assault, there is no question 
of reducing the grade of the assault growing out of the 
intent with which defendant went into the fight, or of 
his withdrawing therefrom after having once volun- 
tarily entered into it, it is not error to instruct that 
‘‘words and epithets alone, however vile or grievous, 
will not justify an assault, and if you believe from the 
evidence that defendant sought or brought on a diffi- 
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culty with M, or voluntarily entered into a difficulty 
with M, then he could not excuse himself on the ground 
of self-defense.”—STATE V. GAMBLE, Mo., 248. W. Rep. 
1030. 

26. CRIMINAL Law—Forgery—Sentence.—An errone- 
ous instruction in a criminal case that the jury may 
assess the punishment at from five to ten, instead 
of from two to seven years, is rendered harmless where 
the court reduces the verdict to two years.—STATE V. 
FULL, Mo., 248. W. Rep. 1010. 

27. CRIMINAL Law—Former Acquittal.—An acquittal 
on acharge of theft, because the owner of the money 
parted with both the possession and ownership when 
he handed it to defendant, is no bar to another prosecu- 
tion for swindling the owner out of such money.— 
LEWIS V. STATE, Tex., 24S. W. Rep. 906. 

28. CRIMINAL LAW—Homicide—Burden of Proof.—In 
criminal prosecutions the burden of proof never shifts, 
but, as to all defenses which the evidence tends to es- 
tablish, rests upon the State throughout: hence a con- 
viction can be had only when the jury are satisfied 
frem a consideration of all the evidence of the defend- 
ant’s guilt beyond a reasonable doubt.—GRAVELY V. 
STaTE, Neb., 57 N. W. Rep. 751. 

29. CRIMINAL LAw—Homicide— Accidental Shooting. 
—Where the defense is accidental shooting, it is error 
to instruct that the fact of shooting and killing raises 
a presumption that defendant intended to injure de- 
ceased, and that the burden is on defendant to show 
the accident, or an innocent intention.—RICHARDSON 
v. STATE, Tex., 248. W. Rep. 894. 

30. CRIMINAL Law — Homicide—Self-Defense.—On a 
murder trial, evidence that deceased had made threats 
against defendant, and had used language to anger 
him, is sufficient to warrant the court in instructing 
that no language used by deceased would justify the 
taking of his life by defendant.—STaTE v. MCCOLLUM, 
Mo., 24S. W. Rep. 1021. 

31. CRIMINAL LAW—impeachment.— On a trial of a 
person for knowingly permitting his house to be used 
as a disorderly house, the State cannot impeach one of 
its own witnesses, who testified that he did not inform 
defendant of the character of the inmates, by showing 
that he had made contradictory statements out of 
court.—ERWIN V. STATE, Tex., 248. W. Rep. 904. 

82. CRIMINAL Law — Judieial Notice — Venue.—The 
court judicially knows thut the city of Houston is in 
Harris county, a3 it was the State capital for two years, 
and hence proof that a murder was committed in such 
city is sufficient proof of venue.—LEwWISs V. STATE, Tex., 
243. W. Rep. 903. 

33. CRIMINAL LAW—List of Veniremen.—Code Crim. 
Proc. art. 617, provides that no defendant in a capital 
case shall be brought to trial unless he has had one day’s 
service of acopy of the names,of persons, summoned 
under special venire, unless he waives the right, or is 
on bail, is mandatory, and the omission of,such serv- 
ice is good ground for quashing the venire.—KELLUM 
Vv. STATE, Tex., 24S. W. Rep. 897. 

34. CRIMINAL LAw— Manslaughter. — An instruction 
that defendant might be found guilty of manslaughter 
in the third degree if deceaséd ‘‘died in a heat of pas- 
sion, without a design to effect death,’’ was unintelli- 
gible and misleading.—STAaTE v. PETIT, Mo., 248. W. 
Rep. 1014. 

35. CRIMINAL LAaw— Rape—Evidence of Distinct Of- 
fenses.—As a general rule it is incompetent for the 
State, in criminal prosecution, to prove that the pris- 
oner at some other time committed an of- 
fense similar to the one with which he stands charged. 
This rule has its exceptions; but whether the crime of 
rape, or an assault with intent to commit that offense, 
falls within the rule or its exceptions, is not decided. 
—PALIN V. STATE, Neb., 57 N. W. Rep. 743. 

36. CRIMINAL LaAw—Separation by Jury.—If the jury 
separates before the case has been finally submitted 
to them, the State may show that they were not sub- 
jected to improper influences during such separation; 





but a separation, without leave of court, after they 
have retired for deliberation, requires the granting of 
a new trial, as expressly provided by Rev. St. 1889, § 
4269.—STATE V. HOWLAND, Mo., 248. W. Rep. 1016. 


37. CRIMINAL LAW— Verdict.—A verdict finding de- 
fendant guilty as charged in the indictment, and as- 
sessing “his punishment at conprisonment in the State 
penitentiary foraterm of two years,” is not void as 
the words ‘‘at conprisonment” may be rejected, and 
the verdict left perfectly intelligible. — ROBERTS V. 
STATE, Tex., 24S. W. Rep. 895. 


38. CRIMINAL LAW—Witness — Competency of Wife.— 
A wife cannot testify against her husband when he is 
tried fora crime, over his objection.—STaTE Vv. WIL- 
Lis, Mo., 248. W. Rep. 1008. 


39. CRIMINAL PRACTICE—Convict. — Under Rev. St. 
1889, § 3963, which provides that a “eonvict may be 
charged, tried, and convicted, in like manner as other 
persons,” foracrime committed during his imprison- 
ment, an indictment in the ordinary form is sufficient, 
without alleging that defendant was a convict when 
the offense was committed.—STATE Vv. Brown, Mo., 24 
S. W. Rep. 1027. 


40. CRIMINAL PRACTICE—Former Jeopardy.—Where, 
on the trial of an indictment for assault and battery, 
the prosecuting attorney erroneously believes that 
there has been a variance in pleading and proof as to 
the name of the assaulted person, defendant cannot 
complain of an interruption of the trial by the prepa- 
ration of a newinformation and his arraignment there- 
on, after which the trial on the indictment proceeded, 
since he incurred no jeopardy under the information. 
—HASSE V. STATE, Ind., 36 N. E. Rep. 54. 


41. CRIMINAL PRACTICE—Larceny.—An indictment for 
theft which alleges ownership of the property in one 
person, and possession in another, must negative 
the consent of both tothe taking. — SWINK v. STATE, 
Tex., 248. W. Rep. 893. 


42. CRIMINAL PRACTICE — Larceny. — An indictment 
for larceny, alleging that defendant stole certain prop- 
erty from a person named, without alieging that such 
person was the owner thereof, is fatally defective.— 
STATE V. ELLIS, Mo., 248. W. Rep. 1017. 

43. CRIMINAL PRACTICE—Manslaughter. —An indict- 
ment for involuntary manslaughter, charging that de- 
fendant ‘willfully’ and with “culpable negligence” 
killed deceased, is bad for inconsistency.—STATE Vv. 
LOCKWOOD, Mo., 248. W. Rep. 2015. 

44. CRIMINAL TRIAL—Compentency of Jurors.— Ju- 
rors who testified on their voir dire, in a murder case, 
thatthey would not convict on circumstantial evi- 
dence, however strong, were properly rejected.—STATE 
Vv. YounG, Mo., 24S. W. Rep. 1038. 

45. CRIMINAL TRIAL— Witness—Impeachment.—A wit- 
ness may be impeached by showing on cross-examina 
tion, or by record evidence, that he has been convicted 
of a misdemeanor under an indictment charging him 
with felonious theft.—CHAMBLESS Vv. STATE, Tex., 248. 
W. Rep. 899. 

46. DEATH BY WRONGFUL ACT. — Rev. St. art. 2903, 
provides that the action for negligently causing death 
‘shall be for the sole and exclusive benefit of the sur- 
viving husband, wife, children, and parents’ of de- 
ceased: Held, thata father, who lived in another State, 
and was not dependent on deceased, was not a necessary 
party to an action by deceased’s surviving wife and 
children, who were dependent on him.—Sr. Louts, A. 
& T. Ry. Co. IN TEXAS V. TAYLOR, Tex., 24 8S. W. Rep. 
975. 

47. DEATH BY WRONGFUL ACT — Suit by Fathers.—A 
father, who is the only heir of his child, cannot sue as 
administrator, under Gen. St. ch. 57, § 8, for the child’s 
death ; for, under the statute, such action can be main- 
tained only by the children or widow of deceased, or 
by the administrator for their benefit. — HACKETT Vv. 
LOUISVILLE, St. L. & T. P. Ry. Co., Ky., 248. W. Rep. 
871. 
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48. EASEMENT BY PRESCRIPTION — Possession. — Al- 
though color of title is not indispensable to adverse 
possession, yet where a railroad company enters upon 
and takes possession of the real estate of another for a 
right of way, without color of title, such possession is 
limited to the land actually occupied; and in such case 
the corporation willacquirea right of way of the width, 
and no more, which it has so used and occupied for the 
full period of limitations. —OmaHa& R. V. Ry. Oo. v. 
RiCKAEDS, Neb., 57 N. W. Rep. 739. 


49. ELECTIONS AND VOTERS—Qualification. — Inmates 
of the Soldiers’ Home, admitted from other localities, 
are not entitled to vote at the precinct in which the 
home is located.—PEOPLE V. HANNA, Mich.,57 N. W. 
Rep. 738. 

50. BSTOPPEL — Deed of Married Woman.—Where a 
married woman and her husband foreclose a vendor’s 
lien reserved in adeed of her land, the acknowledg- 
ment of which by her is defective, and receive the 
purchase money in satisfaction of the judgment, they 
are estopped from claiming the land.—MorRIs V. TUR- 
NER, Tex., 248. W. Rep. 959. 


51. EVIDENCE.—In an action for injuries sustained by 
a child, who stepped into burning ashes deposited ina 
street, where it was shown that some one had been 
systematically depositing ashes for a considerable 
period at that spot, it was not errorto permit a witness 
to testify that it was the defendant, who had at other 
times near that of the accident been so doing.—LIN- 
COLN VITRIFIED PAVING & PRESSED BRICK Co. Vv. BUCK 
NER, Neb., 57 N. W. Rep. 749. 

52. EVIDENCE — Parol Evidence —A receipt is not 
usually conclusive as between the immediate parties, 
and is not within the rule which excludes parol evi- 
dence to vary the terms of a written instrument; and, 
where the purposes of the receipt are expressed in 
short and seemingly incomplete terms, parol evidence 
is admissible to explain the nature of the transaction. 
—D. M. OSBORNE & CoO. V. STRINGHAM, S. Dak., 57 N. 
W. Rep. 776. 


53. FRAUDULENT CONVEYANCES — Wife’s Separate 
Property.—Act March, 1875 (Rev. St. 1879, § 3296), which 
preserves separate to the wife personalty inherited 
during coverture, unless reduced to possession by the 
husband with her written assent, applies to a half in- 
terest in a mortgage inherited bya wife in 1872, and 
applied by her husband in 1876, after passage of the 
act, to the purchase of the mortgaged land; and when, 
after investment in and exchange of several properties 
in his own name, he takes title in his wife for property 
of uboutthe same value as said interest, he having 
acquired no property of consequence before or since 
his marriage, unless from product or profit of her in- 
vestment, she may hold such property as against his 
creditors.—SEAY V. HESSE, Mo., 248. W. Rep. 1017. 


54. GAMING—Contract.—Act N.Y. May 26, 1887, sus- 
pending for 30 days in the year, within the grounds of 
certain associations ‘‘for improving the breeds of 
horses,” the penal sections against betting and pool 
selling, does not suspend the civil statutes declaring 
void all gambling contracts, so as to permit a pool 
seller to recover his losses from customer.—TUCKETT 
v. HERDIC, Tex., 24S. W. Rep. 992. 

55. GUARDIAN AND WARD—Settlement and Account- 
ing.—The final report of an outgoing guardian, resign- 
ing his trust duringthe period of guardianship, and 
the approval of such report, followed by his discharge 
by the court, does not constitute a “final settlement.”— 
STaTE Vv. PECKHAM, Ind., 36 N. E. Rep. 28. 

56. HOMESTEAD — Abandonment. — Where a married 
woman leaves the home of herself and husband, the 
title to which was inthe husband, and remains away 
nearly three years before claiming any homestead in- 
terest in the property, but the husband remains in 
constant occupancy of the land, keeping his home 
thereon, such absence alone will not constitute aban- 
donment by the wife of her homestead rights. Whether 
or not, in such a case, a wife could, under any circum. 





stances, forfeit her homestead rights under our statute, 
not decided. — ROSHOLT V. MEHUS, N. Dak., 57 N. W. 
Rep. 783. 

57. IMPRISONMENT FOR DEBT—Costs in Criminal Cases. 
—Const. art. 1,§19, which prohibits imprisonment for 
debt “in a civil action,” unless for fraud, does not apply 
to costs in a criminal prosecution; and hence the pro- 
hibitory liquor law, authorizing imprisonment of one 
convicted thereunder, for non-payment of costs of 
prosecution, is valid, though such costs are payable to 
individuals.—BOYER Vv. KINNICK, lowa,57 N. W. Rep. 
691. 

58. INJUNCTION — Multifarious Petition. — Ina suit 
against a sheriff, the members of a partnership, and 
an individual, to enjoin the sale of property under 
two different writs, the petition is not multifarious 
when it shows thatthe same property was levied op 
by the same officer, atthe same time, by virtue of two 
writs from the same court, one of which was issued on 
a judgment in favor of the members of the partnership 
as such, and the other in favor of the individual, who 
was also a member of the partnership, that both judg- 
ments were against plaintiff, and that the grounds of 
enjoining the levies under the writs were the same.— 
HAMMER V. WOODS, Tex., 248. W. Rep. 942. 


59. INSURANCE — Condition in Policy. — A vendor in a 
land contract, under which the vendee has taken pos 
session, isnot such an gwner of the property as will 
support a policy insuring ‘‘his’ dwelling on the land, 
and conditioned to be void if he is not the sole and ab- 
solute owner.—HAMILTON V. DWELLING HoussE Ins. Co., 
Mich., 57 N. W. Rep. 7385. 

60. INSURANCE—Foreign Company.—Sayles’ Civil 8t. 
art. 1198, § 21b, permitting suit against foreign corpora- 
tions doing business in the State, in any county where 
the company has a representative, allows a non-resi- 
dent of the State to sue a New York life insurance 
company, doing business in the State when suit was 
begun, in a county where it hasan agent. — MUTUAL 
LIFE INS. CO. OF NEW YORK V. NICHOLS, Tex., 4 8. W. 
Rep. 910. 

61. INSURANCE — Foreign Companies — Lilegal Con- 
tracts.—St. 1887, ch. 214,§ 77, declaring that no foreign 
company shall be authorized todo business until it 
shall have complied with certain conditions, avoids a 
premium note given such an unqualified company for 
an insurance effected in the State.—RELIANCE MoT. 
Ins. Co. Vv. SAWYER, Mass., 36 N. E. Rep. 58. 


62. INTOXICATING LIQUOR—Minor.—Alcohol is an in- 
toxicating liquor, and it is an offense to sell ittoa 
minor without the written consent of his parents or 
guardians, as required by Pen. Code, art. 376, though 
he intended to burn it in a lamp used by his customers 
in lighting cigars purchased by them from him.— 
RUCKER V. STATE, Tex., 248. W. Rep. 902. 

63. INTOXICATING LIQUORS—Sale by Partner.—A per 
mit to sell intoxicating liquors, to obtain which the 
applicant must, inter alia, prove that he has not vio- 
lated the liquor law, and is not indicted to drink, will 
not protect a partner of the permit holder.—STATE Vv. 
McCONNELL, Iowa, 57 N. W. Rep. 707. 


64. LANDLORD AND TENANT—Lease.— Where a lease 
of an hotel contains no covenant by the lessor to re- 
pair, the facts that the premises become so out of re- 
pair as to be untenantable, and that they are con- 
demned by the city authorities as unsafe, do not con- 
stitute ‘unavoidable casualty,” within the meaning of 
a clause which releases the lessee from payment of 
rent in case the premises are destroyed or rendered 
untenantable “by fire or other unavoidable casual- 
ties.”—Tays v. ECKER, Tex., 24S. W. Rep. 964. 

65. LANDLORD AND TENANT—Rent.—Where a lessee 
sublets, with his landlord’s consent, on condition that 
the lessee should remain bound, a rufing that such 
lessee was not merely a surety for his sublessee is 
harmless if the judgment directs execution to be levied 
first on the sublessee’s property.— CONRADY Vv. Br- 
WATERS, Tex., 24S. W. Rep. 961. 
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66. LANDLORD AND TENANT—Rights of Lessee.—W here 
a lease provides that the lessee shall hold the leased 
premises, without interruption by any persons whom- 
soever, though the building has been declared unsafe, 
and directions have been given by the building in 
spector to make it secure orto take it down, the les- 
sors cannot take it down, unless it could not otherwise 
be made secure.—KANSAS INV. Co. V. CARTER, Mass., 36 
N. E. Rep. 63. 

67. LiBEL—Words Libelous Per Se.—In an action for 
libel, it appeared that defendant had published an ac- 
count for an assault committed by plaintiff, stating 
that the difficulty had grown out of a dispute over 
$1.25, which plaintiff had, without authority, deducted 
from a bill owing by his firm to the assaulted person, 
and that the latter had characterized the proceeding 
as a “dirty, Jew trick:” Held that the publication 
was not libelous per se, since it did not charge plaint- 
iff with dishonesty, or presume to pass on the justice 
of this item of the bill.— HANAW V. JACKSON PATRIOT 
Co., Mich., 57 N. W. Rep. 734. 

62. LIMITATION — Acknowledgment.— A written ac- 
knowledgment of the existence of a claim against the 
county for services in the erection of a bridge, exe- 
cuted by the superintendent of the work, is not bind- 
ing on the county, so as to take the claim out ofthe op- 
eration of the statute of limitations.—BOARD OF COMR’S 
OF HARRISON COUNTY V. COLE, Ind., 36 N. E. Rep. 47. 

69. LIMITATIONS OF ACTIONS—Disability.—Though a 
married woman is compelled to execute a deed of her 
land by threats and duress, and to keep silent as to 
the facts, during her life-time, by like threats and du- 
ress, her heirs are chargeable with her knowledge of 
the fraud; and their right of action to set the convey- 
ance aside is barred on the expiration of two years 
after her death, under Rev. St. 1481, § 296, permitting a 
person under legal disability when acauseof action 
accrues to sue within two years after its removal.— 
KENNEDY V. WARNICA, Ind., 36 N. E. Rep. 22. 

70. MALICIOUS PROSECUTION — Pleadings.—In an ac- 
tion for maliciously prosecuting plaintiff for embez- 
zlement of defendant’s share of cotton raised by 
plaintiff on defendant’s land, an allegation that de- 
fendant was indebted to plaintiff and that he retained 
the cotton in part satisfaction of the debt, and notified 
defendant that he would do so, is good.—SEBASTIAN V. 
CHENEY, Tex., 24S. W. Rep. 970. 

71. MASTER AND SERVANT—Assumption of Risk.—In 
an action against a railway company it appeared that 
the engineer and conductor switched the coach and 
baggage car, and remained with them, allowing the 
train to go on tothe station with the fireman acting as 
engineer, and upon the return, while recoupling the 
cars, plaintiff a brakeman, was injured through the 
negligence of the fireman, who was still acting as en- 
gineer: Held, thatthe mere fact that plaintiff knew 
that the fireman was so acting, and made no objection, 
does not preclude him from recovery, as having ac- 
cepted the risk.—NICOLAUS V. CHICAGO, R. I. & P. Ry. 
Co., lowa, 57 N. W. Rep. 694. 

72. MASTER AND SERVANT—Deputy Sheriff.—The fact 
that a person has been made a deputy sheriff, to enable 
him to make arrests, because he was a watchman, does 
not exempt his employer from liability for his acts as 
such watchman.—S8T. Louis, I. M. & 8. Ry. Co. v. 
HACKETT, Ark., 24 8S. W. Rep. 681. 

73. MASTER AND SERVANT—Fellow-servants.—A per- 
son employed by a railroad company to nail upon its 
bridges the number thereof, and a brakeman on the 
train which carries such person from bridge to bridge, 
are fellow-servants.— AUSTIN & N. W. Ry. Co. v. 
Beatty, Tex., 248. W. Rep. 934. 

74. MASTER AND SERVANT — Fellow-servant’s Act.— 
Act March 10, 1891, § 1, providing that “‘all persons en- 
gaged in the service of any railway corporation,” who 
“are entrusted by such corporation with authority to 
direct any other employee, are ‘‘vice-principals of 
such corporation and are not fellow-servants with 
such employee,” applies to railroad operatives em- 





ployed by the receiver of a railway corporation. — 
CAMPBELL V. COOK, Tex., 248. W. Rep. 977. 

75. MASTER AND SERVANT—Injuries to Servant.—Evi- 
dence that defendant’s locomotive engineer had had 
over four years’ experience as fireman, and had made 
several trips over defendant’s road, as engineer, be- 
fore the accident by which plaintiff's interstate was 
killed; that three to five years’ service as fireman was 
the time usually required before promotion to a posi 
tion as engineer; and that at the time of his employ 
ment by defendant he was thorougbly examined as to 
the duties of his employment,—was sufficient to show 
his compentency.—ROBLIN V. KANSAS CiTy, ST. 8. & C. 
B. R. Co., Mo., 248. W. Rep. 1012. 

76. MECHANIC’s LIEN—Commencement of Building.— 
The filling of a lot covered with water, to improve it 
and without any intention to build thereon, is not the 
‘‘commencement” of a building erected thereon im- 
mediately after the completion of the filling within 
Code, § 2135, providing that mechanics’ liens shall be 
preferred to all other liens on a building and the land 
on which it is situated, made subsequent to the com- 
mencement of the building.—CIENE v. HODGE, Iowa, 57 
N. W. Rep. 717. ’ 

77. MECHANICS’ LIENS—Evidence.—The lien of ama 
terial man for materials furnished for the erection of a 
building by virtue of an agreement with the contractor 
extends to such materials only as are used in, or de- 
livered at the building, for use therein.—WEIR Vv. 
BARNES, Neb., 57 N. W. Rep. 750. 

78. MECHANIC’s LIEN—Notice.—A notice of lien di- 
rected tothe owner of a lot erecting a building thereon, 
whicb states that the lien is claimed for materials fur 
nished at his request, is sufficient, though the material 
may have been furnished the contractor for the own- 
er’s use.—CLARK V. HUEY, Ind., 36 N. E. Rep. 52. 

79. MECHANICS’ LIENS—Railroad.—One who lets his 
team and teamsters to a subcontractor to do work ip 
constructing a railway is entitled to a lien, under 
Laws 1889, ch. 200, § 3.—PERRY V. MURPHY, Minn., 57 N. 
W. Rep. 792. 

80. MORTGAGE—insurance.—The general rule isthat a 
fire insurance policy is a personal contract with the 
party insured, and does not run with the land, or pass 
to the purchaser by a sale of the property insured, and 
any assignment of the policy, to be valid and opera- 
tive, must be with the knowledge and consent of the 
insurer, especially where the policy, by its terms, re. 
quires the assignment, if any, to be assented to by the 
company.—NEW ENGLAND LOAN & TRU:T CO. V. KEN 
NEALLY, Neb., 57 N. W. Rep. 759. 


81. MORTGAGE—Sale.—In this State, a power of sale in 
areal estate mortgage is a power coupled with an in- 
terest, and is not terminated by the death of the mort- 
gagor.—REILLY V. PHILLIPS, S. Dak., 57 N. W. Rep- 
780. 

82. MUNICIPAL CORPORATION—Board of Health—Con- 
tract.—Where a city board of health, having power to 
employ a physician, directs one of its members to ren- 
der medical services, he can recover of the city ona 
quantum meruit, though not on a contract with the 
board, which is against public policy.—SPBARMAN V. 
CITY OF TEXARKANA, Ark., 4S. W. Rep. 883. 


83. MUNICIPAL CORPORATIONS — Change of Grade— 
Damages.—In awarding just compensation for prop 
erty damaged for public use, general benefits to the 
public at large from the proposed improvements can- 
not be considered, while special benefits to the prop 
erty damaged may be.—DAYTON V. CITY OF LINCOLN, 
Neb., 57 N. W. Rep. 754. 


84. MUNICIPAL CORPORATIONS — Limitation of In 
debtedness.—Const. § 148, providing that a city of the 
fourth class shall not incur an indebtedness exceeding 
5 per cent. of its taxable value therein, took effect im 
mediately on the adoption of the constitution; and 
therefore a contract by such a city, incurring an in- 
debtedness in excess of the 5 per cent. limit, made af- 
ter the adoption of the constitution, but before the 
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formal classification of the cities into classes by the 
general assembly, as required by the constitution, is 
void.—BEARD V. CITY OF HOPKINSVILLE, Ky., 248. W. 
Rep. 872. 

85. MUNICIPAL CORPORATION—Negligence of Police- 
man.—A city is not liable for personal injuries sus- 
tained through the negligence of a policeman while 
enforcing an ordinance requiring animals running at 
large in the streets to be impounded, since the enact- 
ment of such an ordinance is the exercise of the police 
power.—GIVENS V. CITY OF PARIS, Tex., 24S. W. Rep. 
974. 


86. MUNICIPAL CORPORATIONS — Streets—Change of 
Grade.—After a witness has stated what, in his opin- 
ion, had been the effect of changing the grade of a 
street, upon property adjacent thereto, owned by the 
plaintiffs in error, it was not reversible error to refuse 
to allow such witness furtber to testify that in his 
opinion no cause other than the said change of grade 
contributed to an asserted decrease in value of said 
adjacent property, especially in view of the fact that 
one of the plaintiffs in error had previously given neg- 
ative testimony of the same character as that sought 
to be introduced, which negative testimony was in no 
way questioned or contradicted upon the trial.—KIRK- 
ENDALL V. CITY OF OMAHA, Neb., 57 N. W. Rep. 752. 


87. NAME — Misnomer of Defendant.—In law, the 
name of a person consists of one given name and one 
surname, the two, using the given name first and the 
surname last, constitute such person’s legal name; 
and to be ignorant of either the given or surname of 
such a one is to be ignorant of such person’s name, 
within the meaning of section 148 of the Code of Civil 
Procedure.—ENEWOLD V. OLSON, Neb., 57 N. W. Rep. 
765. 

88. NEGOTIABLE INSTRUMENTS—Bona Fide Purchaser 
—Evidence.—In an action by a partuership bank ona 
note fraudulentin itsinception, and transferred to 
plaintiff by the payee as collateral fora loan, the un- 
contradicted evidence of one of the partners was that 
he had charge ofthe loans, that no one but himself 
and such payee took part in the loan transaction, “that 
no other officer or agent of the bank knew for what the 
note in suit was executed,” and that he had no knowl- 
edge of the makers: Held, that there was a failure of 
proof that plaintiff was a bona jide holder of the note, 
since his testimony was either hearsay, or related to a 
fact which he did not know to be true.—COMMERCIAL 
BANK OF ESSEX V. PADDICK, Iowa, 57 N. W. Rep. 687. 


89. OFFICER—Assignment of Salary.-—It being against 
public policy for a public officer to gssign or givea 
lien on his unearned official compensation, the fact 
that a county assessor, after giving a lien on his salary 
to secure the payment of anote, represents tothe 
payee, to induce it to postpone the seizure of certain 
property, that bissalary is earned, and will be payable 
ina few days,and such subsequent representations 
are relied on by the payee, will not give the lien valid- 
ity; the salary notin fact having been earned at that 
time.—STATE NAT. BANK OF EL PASO V. FINK, Tex., 24 
S. W. Rep. 937. 


90. PLEADING—Statute of Frauds.—At law, as in equity, 
when by the answer the making of the contract sued 
upon is admitted, either expressly or by necessary in- 
ference, a defendant desiring to have the benefit ef the 
Statute of fraudsas a defense must claim it in the same 
pleading.—IVERSON V. CIRKEL, Minn., 57N. W. Rep. 
800. 


91. PRINCIPAL AND AGENT— Mortgages—Evidence.— 
Where C, who has been applied to for a loan on certain 
property, isto procure the money and pay off certain 
liens thereon, including a mortgage, and the mort- 
gagee does not know thata loan had been negotiated 
for such purpose, nor authorize C to accept or hold the 
money for him, Cis the agent or the mortgagor, and 
the mortgage is not satisfied until the money is act- 
ually paid tothe mortgagee.—UNITED STATES BANK V, 
BURSON, Iowa, 57 N. W, Rep. 705. 





92. PRINCIPAL AND SURETY— Estoppel.—The sureties 
on a note given for the purchase price of chattels are 
estopped from denying their liability where they, with 
knowledge of its delivery by the principal to the payee, 
in violation of its conditions, accept a mortgage on the 
chattels to idemnify them against loss, take possession 
under the mortgage, and place the property in a posi 
tion where the payee cannot enforce against it the 
purchase money debt.—CAMPBELL PRINTING PRESS 
& MANUF’G Co. V. POWELL, Tex., 248. W. Rep. 965. 

93. PRINCIPAL AND SURETY — Liability of Firm.—A 
partnership firm is not liable as a mere surety upon 
contracts foreign to the purposes for which the part- 
nersnip was entered into by the partners. This rule, 
however, does not necessarily relieve from liability a 
partnership firm which, for the purpose of subserving 
its own interests, has become surety for the perform- 
ance by a principal contractor of his several under- 
takings, and which, solely by reason of its said rela- 
tionship, has secured to itself advantages of a substan- 
tial character.—UDELL V. OWEN, Neb.,57N. W. Rep. 
761. 

94. PRINCIPAL AND SURETY—Limitations.—An action 
on the implied promise of a principal to reinburse his 
surety onthe payment by the latter of a judgment 
against both is barred by the six years statute of limit- 
ations; and Rev. St. 1881, § 1214, which subrogates the 
surety tothe rights of the judgment creditor on pay- 
ing such judgment, has ne application to such an ac- 
tion.—HOPEWELL V. KERR, Ind., 36 N. E. Rep. 48. ° 


95. RAILROAD COMPANY—Adequacy of Rules—Negli- 
gence.—A rule of a railroad company, providing that 
actual notice must be given to allemployees at work 
onarepair track, of the approach of a switch engine 
thereon, is not a sufficient discharge of the company’s 
duty in the matter of providing adequate rules for the 
protection of such employees, as it fails to designate 
the means by which notice is to be given.—EVANSVILLE 
& T. H. R. Co. v. HOLCOMB, Ind., 36 N. E. Rep. 39. 

96. RAILROAD COMPANIES—Contributory Negligence. 
—A driver, after loading a car in a railroad yard, is not, 
as matter of law, guilty of negligence, in driving 
along a narrow passageway betWeen the tracks, gen- 
erally used by persons having business with the com- 
pany;and in an‘action by him for the death of his 
horses, which frightened by a moving car, jumped on 
the track in front of it, a finding in his favor on this is- 
sue willnot be disturbed.—REIFSNYDER V. CHICAGO, 
M. & ST. P. Ry. Co., lowa, 57 N. W. Rep. 692. 

97. RAILROAD COMPANY—Dawmages for Killing Stock. 
—Under a statute making a railroad liable for the 
value of stock killed by its negligence, or at a point 
where its track might have been fenced, and was not, 
the damages are not penal, but compensatory, and in- 
terest thereon is properly allowed.—GuLF, C. &S.F. 
Ry. Co. v. DUNMAN, Tex., 248. W. Rep. 995. 

98. RAILROAD COMPANIES—Injury to Employee—Gen- 
eral Verdict.—In an action against a railroad company 
for injuries received while rolling a car wheel along a 
plank track, which injuries were alleged to have been 
caused by the negligent construction of the track, a 
general verdict for plaintiff will not warranta judg 
ment in his favor, where the jury, in answer to special 
interrogatories, find that plaintiff knew the condition 
ofthe track, and the danger attending the rolling of 
wheels thereon, though the complaint alleges plaint- 
iff’s ignorance of the condition of the track.—LYNCH v. 
Cui1caGo, ST. L. & P. R. CO., Ind., 36 N. E. Rep. 44. 


99. RAILROAD COMPANIES—Negligence.—The fact that 
a railroad company runs its trains at a prohibited rate 
of speed through the city limits does not absolve a 
person on the track from the duty of exercising ordi. 
nary care for his safety, unless he is willfully injured. 
—PENNSYLVANIA CO. V. MEYERS, Ind., 36N. E. hep. 32. 


100. RAILROAD COMPANIES — Negligence.—Railroads 
cannot be operated without noise, and, if teams are 
frightened by the usual noise arising from a prudent 
and proper management of a train or engine, the rail. 
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road company is not liable for an injury resulting from 
such noise; and whether the noise complained of re- 
sulted from a prudent operation of the railroad or its 
appliances is a question to be determined from the 
circumstances and other evidence inthe case. That 
the noise complained of was unnecessarily made is not 
of itself evidence that its making was negligence. To 
be evidence of negligence, the noise must have been 
made under such circumstances and surroundings as 
to time, place, and the situation of the parties as to 
show a neglect to exercise that degree of care which a 
reasonable man would have exercised under the cir 
cumstances.—OMAHA & R.V. Ry. Co. v. BRADY, Neb., 
57 N. W. Rep. 767. 


101. RAILROAD COMPANIES — Negligence — Killing 
Stock.—Code, § 1289, provides: Any railway, that fails 
to fence against live stock running at large, at all 
points where such right to fence exists, shall be liable 
for any such stock injured or killed through the want 
of such fence, unless the same was occasioned by the 
willful act of the owner. The operating of trains upon 
depot grounds where no such fence is built, at a 
greater rate of speed than eight miles per hour shall 
be deemed negligence, and render the company liable: 
Held, that the only liability, under the statute, for in- 
juries caused by a train running faster than eight miles 
per hour in depot grounds, is for injuries to live stock 
“running at large,’ and the statute does not apply to 
injuries toa horse harnessed to a wagon.—COHOON v. 
OnicaGo, B. & Q. R. Co., lowa, 57 N. W. Rep. 727. 


102. RAILROAD COMPANIES—Speed Within City Limits. 
—In an action against a railroad company for killing a 
child on its track at a point ina city where, for along 
distance, platted streets were not opened across the 
track, and the right of way was fenced on both sides, 
it is immaterial whether or not defendant’s train was 
running in violation of an ordinance limiting the 
speed of trains within the city to six miles, because, as 
to the place of the accident, the ordinance was unrea- 
sonable and void.—BuURG Vv. CHICAGO, R. I. & P. Ry. 
Co., lowa, 57 N. W. Rep. 680. 


103. REAL ESTATE AGENT — Contract. — Land was 
placed in plaintiff's hands to sell at a specified price, 
with the right to certain commissigns on the price 
named, and aS much more as he could get above the 
fixed price. Defendant contracted to purchase, but 
failed to comply with thecontract: Held, that plaintiff 
had a vested right in the land, such as entitled him to 
maintain an action against defendant for the difference 
between the fixed price and the amount agreed to be 
paid vy defendant.—TINSLEY Vv. DOWELL, Tex., 248. W. 
Rep. 928. 

104. RECEIVERS—Death by Wrongful Act.—A receiver 
isnota ‘proprietor, owner, charterer or hirer” of a 
railroad, so as to be liable in damages for a death 
caused by his negligence or that of his servants or 
agents, under Rey. St. art. 2899.—DILLINGHAM V. SCALES, 
Tex., 248. W. Rep. 975. 

105. RECORD — Constructive Notice. — Where land is 
conveyed in trust for named beneficiaries, one of whom 
is also a trustee, the record of a deed tothe land from 
such beneficiary is notice that he has parted with his 
equitable interest therein, though the conveyance of 
the trustees to him is not recorded.—WARD Vv. LEAGUE, 
Tex., 248. W. Rep. 986. 

106. SALE—Reserving Title.—A contract for the man- 
ufacture and sale of opera chairs, empowering the 
purchaser to retain out of the purchase price double 
the price of each chair not made in conformity with 
the plans and specifications, until the mistake should 
be corrected, applies only to errors of measurement 
and negligence in failing to make the chairs conform 
with the plans and specifications, and not to defects of 
quality afterwards ascertained in putting the chairs 
to use.—BAIRD V. GRAND RAPIDS SCHOOL-FURNITURE 
Co., Mich.,57 N. W. Rep. 729. 

107. SCHOOLS — Breach of Contract with Teacher.— 
Tax-payers having children of school age cannot enjoin 





the town from breaking contract with a teacher, and 
giving possession of his schoolroom to another, their 
contract with the latter being valid, and plaintiffs not 
deprived of their right to instruction for their children. 
SCHWIER V. ZITIKE, Ind., 36 N. E. Rep. 30. 

108. SCHOOL DISTRICTS— Change of Boundaries.—jA 
school district composed of a certain city is not jneces- 
sarily enlarged by the extention of the limits of |the 
city, by the latter.—SCHOOL DIST. OF MACON V. GOop- 
ING, Mo., 24S. W. Rep. 1034. 


109. SCHOOL FuNDsS—Loan by County.—Where a bor- 
rower of school funds from a county hasrepaid them 
to the auditor, he cannot be held liable therefor, on 
the ground that he should have paid them to the [treas- 
urer, the preponderance of evidence showing that !the 
auditor paid the money to the treasurer.— [POWE- 
SHIEK COUNTY V. ALLEN, lowa, 57 N. W. Rep. 706. 


110. SET-OFF AND COUNTERCLAIM— Usurious Interest. 
—Usurious interest paid on a note toa national bank 
cannot be pleaded asa set-off against the principal of 
the note.—HUGGINS V. CITIZENS’ NAT. BANK OF KANSAS 
City, Tex., 248. W. Rep. 926. 

lll. TAXATION OF REALTY — Exemptions.—lPayment 
of sickness and funeral benefits for members only, out 
of an income chiefly derived from regular compulsory 
du such members, is not a use for a “‘benevo 
lent’? or ‘‘charitable’” purpose, within Pub. St. ch. 
11, §5, cl. 3, and St. 1889, ch. 465, exempting from taxa 
tion real estate of societies devoting their entire in- 
comes to these and certain other laudable purposes.— 
YOUNG MEN’S PROTESTANT TEMPFRANCE & BEN. SOC. V. 
Ciry OF BALL RIVER, Mass., 36 N. E. Rep. 57. 

112. TELEGRAPH COMPANIES — Delays in Delivery.— 
Code, § 1328, forbidding unreasonable delay in trans- 
mission of telegrams, and section 1329, making the pro- 
prietor of the line liable for all failures resulting from 
its default in legal duties, makes the company liable, 
for such delay, to an addressee, unrelated to it by con- 
tract.—HERRON V. WESTERN UNION TEL. CO., Iowa, 57 
N. W. Rep. 696. 

113. TRESPASS—Title to Land.—In an action for tres- 
pass by cne in possession, the question of the tres- 
passer’s title is material, in that, if heis the owner, 
damag~s for injury to the property cannot be recovered, 
while damages are recoverable as against one not hav- 
ing title.—BAKER V. CORNELIUS, Tex., 24 S. W. Rep. 
949. 

114. TRESPASS TO TRY TITLE—Pleading.—In an action 
on a bond executed to a railroad company, conditioned 
to secure for it land for a right of way and depot 
grounds, an allegation that the land conveyed to 
plaintiff by defendant bad, in fact, only been con- 
tracted for verbally, and had never been paid for, is 
sufficient, as against a general demurrer, to show that 
defendant had not secured the land.—FREY Vv. FT. 
WortH & R. G. Ry. Co., Tex., 248. W. Rep. 950. 

115. Trusts — Equitable Jurisdiction.—The common 
law, so far as not repugnantto the local statutes, is 
part of the law of Missouri, and by its force the courts 
possess certain inherent powers in respect of trusts. 
Courts of equity, as such, have jurisdiction to appoint 
atrustee to discharge a trust created by will, for a 
trust will never be allowed to fail for want of a trustee. 
—BRANDON V. CARTER, Mo., 248. W. Rep. 1035. 

116. WILLS—Executors.—Under a will providing that 
the executor shall collect the debts due testator, and 
shall divide the same equally between testator’s heirs, 
as he shall deem equitable, where the land securing 
such debts is bought in by the executor to satisfy them, 
the heirs have an equal interest in the land.—THOMSON 
v. SHACKELFORD, Tex., 248. W. Rep. 980. 

117. WITNESS — Transaction with Decedent. — In an 
action by a son to establish a claim against his father’s 
estate for taking care of deceased during his last sick 
ness, plaintiff is a competent witness as to his father’s 
condition during the progress of the disease, and the 
care and attention required.—MARIETTA V. MARIETTA, 
Iowa, 57 N. W. Rep. 708. 
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